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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): WW KIEBLER (“the complainant”) v ORION 
MONEY PURCHASE PROVIDENT FUND (“the first respondent”) and 
EBERHARDT MARTIN CC (“the second respondent”) 
 
 
1.  Introduction 
 
1.1 The complaint concerns the withholding of the complainant’s withdrawal 

benefit by the fund in terms of section 37D(1)(b) following a request to do 
so by the second respondent.  

 
1.2 The complaint was received on 12 December 2006 and a letter 

acknowledging receipt thereof was sent to the complainant on 19 
December 2006. On the same date a letter was dispatched to the first 
respondent requesting it to submit a response to the complaint by no later 
than 2 February 2007. A response was received on 19 February 2007 
and a copy of same was forwarded to the complainant. A reply was 
received on 17 September 2007. On 27 September 2007 this tribunal 
directed that the second respondent be joined as a party to these 
proceedings in terms of section 30G(d) of the Act. In this regard, a letter 
was dispatched to the second respondent requesting to submit a 
response to the complaint by no later than 11 October 2007. No response 
was received from the second respondent. 
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1.3 After reviewing the written submissions, it is considered unnecessary to 
hold a hearing in this matter. The determination and reasons therefor 
appear below. 

 
 
2.  Complaint 
 
2.1 The complainant is aggrieved by the fact that the fund is withholding his 

benefit without just cause. The complainant commenced service with the 
second respondent in 1994. He became a member of the first respondent 
on 1 February 1994 by virtue of his employment until he resigned on 31 
August 2005. Upon termination of service, the complainant did not 
receive his benefit from the first respondent. 

 
2.2  Subsequent to the termination of his service, the complainant lodged a 

claim with the first respondent for the payment of his benefit but was 
advised that the benefit would be payable after a period of six months. 
Prior to the expiry of this period, the second respondent launched an 
application to the High Court to enforce a restraint of trade against the 
complainant in February 2006. The complainant opposed the aforesaid 
application. However, the matter was never enrolled for hearing. During 
this period, the complainant approached the first respondent for payment 
of his benefit and the fund refused to pay it on the ground that the second 
respondent had instituted criminal proceedings against him. 

 
2.3 The complainant states that this alleged criminal case was in fact the 

application referred to in paragraph 2.2 above. The complainant asserts 
that he has not yet appeared before any court on account of the charges 
brought against him by the second respondent. Therefore, he does not 
understand why the first respondent is withholding his benefit. The 
complainant contends that he is not financially indebted to the second 
respondent. He accordingly requests this tribunal to investigate the matter 
and make an order directing the first respondent to pay his withdrawal 
benefit of R267 963.21 together with interest thereon calculated from 30 
September 2005 to date of payment.   

 
 
3.  The response 
 
3.1 The first respondent states that it was requested by the second 

respondent to withhold payment of the complainant’s withdrawal benefit 
in accordance with the provisions of section 37D of the Act, since the 
second respondent was in the process of instituting legal proceedings 
against the complainant. In this regard, it has annexed a copy of the letter 
from the second respondent’s legal representative addressed to it as 
proof thereof.  
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3.2 In the second respondent’s letter referred to above, it is contended that 

the complainant resigned from his employment in order to take up 
employment with the second respondent’s rival. Following the 
complainant’s resignation, the second respondent was informed that the 
complainant, whilst employed by it, was involved in various acts involving 
misconduct, dishonesty and fraud which have resulted in it suffering 
substantial damages. It informed the first respondent that it was in the 
process of instituting legal proceedings against the complainant and his 
new employer out of the Cape of Good Hope Provincial Division of the 
High Court for an interdict and damages. It stated further that it was 
formulating a complaint to be filed with the South African Police Services 
with a view to criminal proceedings being brought against the 
complainant. It therefore requested the first respondent to withhold the 
payment of the complainant’s benefit pending the outcome of the 
aforesaid proceedings that were to be brought against the complainant in 
terms of section 37D of the Act. 

 
3.3 The first respondent submits that it was subsequently provided with 

documents confirming that a criminal case against the complainant was 
opened with the South African Police Services. It confirms that to date the 
aforesaid case has not been finalized. 

 
3.4 It concludes that it cannot make any payment until such time that a court 

judgment or a written admission of liability has been received by it.  
 
 
4.  Determination and reasons therefor 
 
4.1 The purpose of Section 37D(1)(b) of the Act is to protect an employer in 

circumstances where financial loss has been occasioned through the 
misconduct of an employee. However, before a fund can deduct any 
amount from a member’s benefit, the following conditions have to be 
present:  

 
 4.1.1 There must be an amount due by a member to his employer  on 

the date on which he ceases to be a member of the fund;  
 
 4.1.2 The amount must be in respect of compensation in respect of any 

damage caused to the employer;  
 
 4.1.3 The damage caused to the employer must be by reason of theft, 

dishonesty, fraud or misconduct by the member;  
 
 4.1.4 The member must either admit liability in writing to the 

 employer or judgement must be obtained in any court;  
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 4.1.5 The written admission of liability or judgment must relate 

specifically to the compensation due in respect of the damage 
caused. 

 
4.2 If these conditions are met, the fund may deduct or withhold the amount 

due by the member to the employer from the member’s benefit payable in 
terms of the fund’s rules, and pay it to the employer. In the instant case, 
the complainant has not admitted liability and no court judgement has 
been obtained by the second respondent.  

 
4.3 On 27 September 2007 this tribunal addressed letters to both the first and 

second respondents respectively, pointing out that their responses are 
inadequate. They were therefore requested to provide this office with 
proper information regarding the conduct complained of, all steps taken in 
any proceedings initiated against the complainant flowing from such 
conduct, a timeline indicating when these steps were taken, and where 
the matter stands at present. A response was received from the first 
respondent on 22 October 2007. The response revealed that no steps 
have been taken by the second respondent besides laying a criminal 
charge against the complainant with the South African Police Services. 
There is nothing in the documents before me to suggest that there has 
been any attempt, beyond the laying of a criminal charge, to obtain 
judgment for purposes of this section. The participating employer in a 
pension fund owes various duties to the members of the fund. In this 
regard, Marais J in Tek Corporation Provident Fund & Others v Lorentz 
[2000] 3 BPLR 227 (SCA) at 235B-D, said the following: 

 
“The trustees of the fund owe a fiduciary duty to the fund and to its members 
and other beneficiaries (section 2(a) and (b) of the Financial Institutions 
(Investment Fund) Act 39 of 1984 and rule 18.1.4). The employer is not similarly 
burdened but owes a duty of good faith to the fund and its members and 
beneficiaries (cf Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd [1991] 
2 All ER 597 (Ch) at 604g -606).” 

 
4.4 While it is understandable for a benefit to be withheld while an 

investigation is in progress, it is unreasonable to withhold it for a period of 
more than two years. The second respondent has also failed in its duty of 
good faith by not completing the investigation timeously.  

 
4.5 In the circumstances, the first respondent has not discharged the onus of 

proving that the withholding of the complainant’s benefit is warranted and 
in line with the provisions of the Act. If the trustees do not have the power 
to make any deductions from complainant’s benefit, then the power to 
withhold the benefit, being ancillary to the main power to deduct, must 
necessarily also fall away. The fund is therefore not entitled to withhold 
the complainant’s benefits in terms of section 37D.  
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5.  Relief 
 
5.1 The order of this tribunal is as follows: 
 

5.1.1 The first respondent is directed to pay the complainant the amount 
of his withdrawal benefit less any deductions in terms of the Act (if 
any), within one week from the date of this determination together 
with interest thereon calculated at 15.5% per annum from 1 
September 2005 until the date of payment. 

 
 
 
Dated at Cape Town on this the                          day of                                2008. 
 
 
 
Yours faithfully 
 
 
 
 
___________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 


