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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”):  KG MOLOTO (“the complainant”) v 
PRIVATE SECURITY SECTOR PROVIDENT FUND (“the first 
respondent”), NBC HOLDINGS (PTY) LTD (“the second respondent”) 
& FHS SECURITY (“the third respondent”) 

 
1. Introduction 
 

1.1. This complaint concerns the employer’s failure to pay the complainant 
a withdrawal benefit.  

 
1.2. The complaint was received by this office on 8 March 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 27 
March 2007. On the same date a letter was dispatched to the second 
respondent giving it until 28 April 2007 to file its response to the 
complaint. Another letter was dispatched to the third  respondent on 
27 March  2007  giving it until 28 April 2007 to file their response to 
the complaint. This office received a response from the second 
respondent on 4 December 2007 and nothing at all from the third 
respondent.  

 
1.3. Having considered the written submissions filed before this office, it is       

unnecessary to hold a hearing in this matter. The determination and 
reasons therefor appear below.   

    
  1.4.  As the background facts are well-known to all parties, these shall be 

repeated only to the extent that they are pertinent to the issues raised 
herein. 
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2 .     Factual background 

 
2.1. The complainant was a member of the first respondent by virtue of his 

employment with the third respondent. He was employed by the third 
respondent as a Security Officer until his  retrenchment .  

 
2.2. The complainant submitted that he has not as yet been paid his 

withdrawal benefit. 
 

3.      Complaint 
          
       3.1. The complainant’s complaint is that he wants payment of the 

withdrawal benefit that is due to him. Security  and had worked for 
about two years. 

 
 3.2. He is maintaining that a premium towards his provident fund was 

deducted every month until he was retrenched. He requested for his 
Provident Fund was told that the company stopped paying their 
contributions towards the NBC from November 2005 to June 2006. 

  
3.3. When he contacted them, all they could inform him was that , they are 

busy trying to pay up. He is saying the period has been very long and 
he had expected to get his money at least after having waited for six 
months. 

 
4.  Response 

 
4.1  The response came from NBC on the 4 December 2007 and was as 

follows; 
 

� “the administrators of the Fund have investigated the claim of Mr Moloto 
and advised that Mr Molotos claim has not been paid out because the 
employer has failed to submit Contribution Schedules as required by the 
Rules of the Fund and Regulation 33 of the Regulations of the Act. We 
further advise that the last Contributions Schedule and payment 
received from the employer was in October 2005. 
 

� A letter was sent to the employer dated July 2007, we are still awaiting 
their response. The main purpose of the Contribution schedules is to 
enable the administrators to allocate correct and accurate contributions 
to each members Fund Credit, who is employed by an employer .If an 
employer pays contributions into the Fund without submitting the 
Contribution Schedules, the payment would be allocated to a suspense 
account held in the name of the Fund, until the contributions Schedules 
are submitted. 

 
� To date and with regard to Mr Moloto, we are advised that his estimated 

Fund Credit is R1 926.59 
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� The Fund undertakes to pay the benefit should your office so direct. 
But, Mr Moloto would have to complete a withdrawal claim form and 
submit a certified copy of his identity document and his original bank 
statement for the last 3 months.” 

 

4.2. The third respondent was requested again  to make a submission on 
the 13 February 2008, he failed to  respond.. 

 
 

  5.    Determination and reasons therefor 
 

    5.1    It is common cause that the complainant is entitled to his  withdrawal 
benefit and ought to have received payment this benefit when he 
retrenched. 

 

5.2  The delay in effecting payment lies squarely at the doorstep of the 
third respondent. The Fund has not been getting contributions from the 
third respondent. In those circumstances, the Fund is unable to 
execute its mandate. It was held in the matter of Orion Money 
Purchase Pension Fund(SA) V Pension Funds Adjudicator and others 
[2002]9 BPLLR 3830(C)  that , the fund cannot reasonably be held 
liable to pay a withdrawal benefit if it has not received the requisite 
contributions. This reasoning was further confirmed in Mali v Nabielah 
CC/t.a Securitywise and Another [2007]2 BPLR 222(PFA)  where the 
Adjudicator held that; 

 
    “the employers failing to pay over deductions made from the Applicants salary 

to the pension fund was a contravention of section 13A of the Act and a 
punishable offence in terms of Section 37.” 

 
5.3. This kind of conduct, if let to go on like this has got a propensity of 

negating the many progressive  inroads that have so far been made to 
create a better employee benefits system in South Africa. This tribunal 
is vested, only with the authority to adjudicate pension fund related 
matters. Complainants in matters of this nature, should in the future 
be assisted to claim for  all forms of damages and unnecessary 
hardships that are brought on them and their extended families to 
bear  by these contemptible tendencies as manifested in the matter in 
casu. Most of these employees, have to look after several dependants 
who look up to them for clothing, food, shelter and general livelihood. 
As my predecessor had once observed in Mali v Nabielah CC/t.a 
Securitywise and Another [2007]2 BPLR 222(PFA) at Page 227, that: 

 
  “Because this practice appears to be prevalent among the participating 

employers in this fund, I consider it necessary to refer this matter to the 
prosecuting authorities, the regulator and the Minister.” 

 
 

5.4. This conduct is contemptible  and does away with all what pension 
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and provident fund are meant to assist with. It is a well known fact that 
these benefits are aimed at assisting those who have left their 
employment in order to be able to look after themselves and their 
families .This is premised on the fact that, government resources have 
to be supplemented with these benefits in order to push back the 
frontiers of poverty where most of these complainants find themselves 
and their extended families trapped within .The conduct of the third 
respondent is therefore inexcusable. The third respondent has got a 
statutory obligation to comply with Section 13A of the Act. Section 13A 
of the Pension Funds Act 24 of 1956 provides that ; 

  

(1)  Notwithstanding any provision in the rules of a registered fund to the 
contrary, the employer of any member of such a fund shall pay the 
following to the fund in full, namely- 

  
(a) any contribution which, in terms of the rules of the fund, is to be 

deducted from the member’s remuneration; and 
  

(b) any contribution for which the employer is liable in terms of those rules. 
  

(2) 
 
   (a)   The minimum information to be furnished to the fund by every    

employer with 
             regard to payments of contributions made by the employer in terms 

of subsection (1), shall be as prescribed by regulation. 
  

(b)     If that information does not accompany the payment of a contribution, 
the information shall be transmitted to the fund concerned not later 
than 15 days after the end of the month in respect of which the 
payment was made. 

  
  (a)   Any contribution to a fund in terms of its rules, whether it be a   

contribution 
         contemplated in subsection (1), a contribution for the payment of 

which a member of the fund is responsible personally, or a 
contribution to be paid on a member’s behalf- 

  
(i)  shall be transmitted directly into the fund’s account with a bank 

finally registered as such under the Banks Act, 1990 (Act No. 94 of 
1990), not later than seven days after the end of the month for 
which such a contribution is payable; or 

                            
shall be forwarded directly to the fund in such a manner as to have the 
fund receive the contribution not later than seven days after the end of 
that month. 

 
5.5.    The third respondents conduct should be reported to the Registrar 

to enable that office to take the necessary steps in terms of 
Section 37(2)of the Act; 

 
“If the registrar on reasonable grounds believes that an administrator, pension 
fund or third party has failed to comply with this Act, the registrar may, after 
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consideration of all material facts, impose an administrative penalty not 
exceeding R5 000 for every day during which noncompliance with this Act 
continues.” 

  
 

6. Relief 
 

    In the result thereof I make the following order; 
 

6.1  The third respondent in therefore liable to pay out this withdrawal 
benefit. 

 
6.2   The second respondent is hereby ordered to calculate the total sum 

of all contributions due by the third respondent. 
 
6.3  The second respondent is further directed to calculate the  benefit 

the complainant would have received had the contributions been 
made timeously, less any deductions in terms of the Act, within 14 
days of this ruling . 

 
6.4  The second respondent is further directed to furnish the complainant, 

the third respondent and this Tribunal with the calculations in 
paragraph 6.2. and 6.3. above within 21 days of the date of this 
ruling. 

 
6.5  The third respondent is ordered within seven days of receiving the 

calculations, to pay the benefit calculated in paragraph 6.4. directly to 
the complainant together with additional mora interest at the rate of 
15.5% per annum calculated from the date of the complainants 
retrenchment to date of payment . 

 
 
    
DATED AT JOHANNESBURG ON THIS THE             DAY OF                                     
2008. 
 
 
 
 
Yours faithfully 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 


