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Please quote our reference: PFA/WE/5147/05/CN 
 
 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956: MM BRUCE v SOUTH AFRICAN RETIREMENT 
ANNUITY FUND & OLD MUTUAL LIFE ASSURANCE COMPANY (SA) 
LIMITED 
 
Introduction 
 

1. Having considered the complaint that was received by this office on 31 
August 2005, as well as further written submissions, I consider it 
unnecessary to hold a hearing in this matter.  My determination and 
reasons therefor appear below.   

 
2. The background facts are well known to all the parties. Therefore I shall 

not burden this ruling by repeating them here.  
 
The complaint 
 

3. Your complaint concerns the liability for the payment of income tax on a 
non-member spouse’s portion of the member spouse’s pension interest at 
divorce.  You are contending that the administrator of the fund “over-paid” 
your ex-wife when, during March 2005, it paid her an amount equivalent to 
35% of your pension interest without first making provision for, or 
deducting from her portion, the amount of tax that would have to be paid 
on her portion.  

 
The response 
 
4. The fund argues that your ex-wife was, in terms of the divorce order 
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issued in 2000, entitled to 35% of your pension interest. It goes on to state 
that the fund’s administrator could not legally make allowance for the 
amount that would be paid as tax on her portion and then pay out the 
balance to her because the  entire pension interest is deemed to be 
taxable in your hands as the member spouse.  It concludes that in terms of 
the applicable provision of the Second Schedule to the Income Tax Act, 
you may recover the amount that you paid as tax from your ex-wife.  

 
Determination and reasons therefor 
 
5. Paragraph 2Bof the Second Schedule to the Income Tax Act 58 of 1962 

(as amended by section 45 of the Revenue Laws Amendment Act 32 of 
2004) provides as follows:  

 
“For the purposes of paragraphs 2 and 2A, where a Court has made an order that 
any part of the pension interest of a member of a pension fund, provident fund or 
retirement annuity fund shall be paid to the former spouse of that member, as 
provided in the Divorce Act, 1979 (Act 70 of 1979), the amount of that part is deemed 
to be an amount that accrues to that member on the date on which the pension 
interest, of which that amount forms part, accrues to that member: Provided that so 
much of any tax payable as is due to the inclusion in the income of such person of 
any amount in accordance with the provisions of this paragraph, may be recovered 
by such person from the former spouse to whom or in whose favour the part in 
question is paid or becomes payable.” 
  

6. The fund was bound by the divorce order to pay your ex-wife 35% of your 
pension interest.  It could therefore not legally make allowance for the 
amount of tax that would be paid on your ex-wife’s portion, deduct that 
amount from her portion and then pay her the nett amount. That deduction 
would have been unlawful, particularly in light of the provisions of 
paragraph 2B of the Second Schedule, which specifically provides that the 
amount that is paid to a non-member spouse is regarded as forming part 
of the member spouse’s gross income and is therefore taxable in the 
hands of the member spouse. (See Pelser v SA Eagle Pension Fund & 
Another [2005] 5 BPLR 428 (PFA) at paragraphs [18] to [20]). 

 
7. You are entitled, if you so wish, to recover the amount that you paid as tax 

on your ex-wife’s portion from her.  
 

 
8. The complaint is therefore dismissed. 

 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2006 
 
Yours faithfully 
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……………………….. 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 


