
  

 

 

 

 
M Mohlala (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator),   
Z Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), R Maharaj    
(Snr Assistant Adjudicator), N van Coller (Assistant Adjudicator), L Mbalo (Assistant Adjudicator), V Abrahams (Assistant Adjudicator),            
S Gcelu (Assistant Adjudicator), T Nekile (Assistant Adjudicator), M Ramabulana (Assistant Adjudicator), N Sihlali (Assistant Adjudicator), 
S Mothupi (Assistant Adjudicator) 
 
Office Manager: L Manuel 

 

HEAD OFFICE 
Johannesburg 

2nd Floor, Sandown House 
Sandton Close 2, Sandton, 2196 
PO Box 651826, Benmore, 2010 

Tel (011) 884-8454 � Fax (011) 884-1144 
E-Mail: enquiries-jhb@pfa.org.za 

 
Cape Town 

2nd Floor, Oakdale House, The Oval  
Oakdale Road, Newlands, 7700  

P O Box 23005, Claremont, 7735 
Tel (021) 674-0209  �   Fax (021) 674-0185 

E-mail: enquiries@pfa.org.za 
Website: www.pfa.org.za 

 

                                             Please quote our ref: PFA/MP/11299/2006/LTN 
                               
 
 
 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): M D MAFIFI (“the complainant”) v 
ORION MONEY PURCHASE PROVIDENT FUND (“the first 
respondent”), OLD MUTUAL (“the second respondent”) & T M E 
MAFIFI (“the third respondent) 

 
1. Introduction 
 

1.1 The complaint relates to a payment of a death benefit in terms of 
section 37C of the Act. The complainant challenges the mode of 
payment selected by the first respondent to pay the third respondent 
the full death benefit of R109 643.95 in his capacity and on behalf of 
the complainant and other dependants.   

 
1.2 The complaint was received by this office on 25 October 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 6 
December 2006. On the same date a letter was dispatched to the 
second respondent giving it until 5 January 2007 to file its response to 
the complaint. This office also received a response from the first 
respondent on 19 January 2007. This response was forwarded to the 
complainant on 12 February 2007. The complainant however omitted 
to reply.  On 15 October 2007 a joinder letter was dispatched to the 
third respondent giving it until 25 October 2007 to file his responses to 
the complaint. The third respondent failed to respond to the complaint 
despite numerous telephone calls made to him.        

 
1.3 Having considered the written submissions filed before this office, it is 
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unnecessary to hold a hearing in this matter. The determination and 
reasons therefor appear below. 

 
1.4 As the background facts are well-known to all parties, these shall be 

repeated only to the extent that they are pertinent to the issues raised 
herein. 

 
 
2.     Factual background 
 

2.1    Mrs. S O Mafifi (“the deceased”) passed away on 10 October 2003 and 
she was married with the third respondent. In 2001 the deceased 
commenced employment with Sechaba Holdings (Pty) Ltd and 
subsequently became a member of the first respondent on 1 January 
2001. Upon the death of the deceased a lump sum benefit of R109 
643.95 became available for distribution. The first respondent 
conducted an investigation in terms of section 37C of the Act and 
awarded the full death benefit (R109 643.95) to the third respondent, 
the complainant, ET Mafifi and BF Mafifi to share it equally. This 
benefit payment was effected into the bank account of the third 
respondent in his capacity as the head of the household and as legal 
guardian of the complainant and other two children mentioned supra. 
The complainant submitted that the third respondent (her step father) is 
not sharing with her and other dependants the benefit and is living 
luxurious life at their expense.  She further submitted that she is 
suffering and her younger sister had to leave school as a result of 
poverty and her mentally disturbed brother is seriously ill. 

 
 

3.      Complaint 
 

           3.1   The complainant is dissatisfied with the Board of Trustees’ decision to 
pay R109 643.95 full death benefit to the third respondent in his 
capacity and on behalf of the complainant and other dependants.  

 
4.   Response 

 
4.1    Jonathan Van Oordt filed a response on behalf of the first respondent. 

He submitted that the deceased was a member of the first respondent 
until her death. He further submitted that that upon her death, a death 
benefit of R109 643.95 became payable to her dependants.  

  
        4.2  The Board of Trustees of the first respondent conducted its 

investigations and determined that the third respondent (husband of 
the deceased), the complainant, ET Mafifi and BF Mafifi were regarded 
as financial dependants of the deceased. In applying their discretion as 
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afforded in terms of the provisions of section 37C, they decided to 
allocate the death benefit to be shared equally amongst all the 
dependants. The benefit payment was effected into the bank account 
of the third respondent in his capacity as the head of the household 
and also as legal guardian of the children. Jonathan Van Oordt further 
submitted that none of the documents submitted made mention that 
the third respondent was in fact the step father of the children or was 
mention made that one of the sons was “mentally disturbed”. 

 
5.   Determination and reasons therefor  
 

           5.1 The payment of death benefits is regulated by section 37C of the Act 
read in conjunction with the definition of a dependant in section 1. The 
primary purpose of this section is to protect those who were financially 
dependent ‘on the deceased during his lifetime. In effect, section 37C 
overrides the freedom of testation of the deceased. Thus, although the 
deceased may have expressed an intention to benefit a certain 
nominated beneficiary in his nomination form, it does not necessarily 
imply that the whole amount of the benefit will in fact be awarded to 
him because the deceased’s intention as contained in his nomination 
form is only one of the factors taken into consideration when allocating 
a death benefit (see Mashazi v African products Retirement Benefit 
provident Fund [2002] 8 BPLR 3703 (W) at 3705J-3706C). It is the 
board’s responsibility when dealing with the payment of death benefits 
to conduct a through investigation to determine the beneficiaries, to 
thereafter decide on an equitable distribution and finally to decide on 
the most appropriate mode of payment of the benefit payable. 

                  
        5.2   The duties of the board in this regard were cogently summarized in 

Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), 
at paragraphs 24 and 25, as follows: 

 
   “When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors: 
 

• the age of the dependants, 

• the relationship with the deceased, 

• the extent of dependant, 

• the wishes of the deceased placed either in the nomination and / 
or his last will, and 

• financial affairs of the dependants including their future earning 
capacity potential 
 

In making their decision, trustees need to consider all relevant information and 
ignore irrelevant facts. Further, the trustees must not rigidly adhere to a policy 
or fetter their discretion in any other way.” 

 
5.3 The issues which fall for determination are equitable distribution and 

mode of payment. We will first deal with the issue of equitable 
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distribution. The first question is whether the trustees exercised their 
discretion properly in the distribution of the death benefit.  

 
5.4 From the complaint, it appears that the Board of Trustees failed 

consider the fact that the younger sister of the complainant left 
schooling because of poverty and the fact that the brother of the 
complainant is mentally disturbed which speaks for itself that there was 
a need for her to be granted more death benefit which would have 
assisted her to cover medical expenses. It further appears from the 
complaint that the complainant is suffering and she does not have any 
source of income. The death benefit was distributed equally to all the 
dependants without investigations. If proper investigations were 
conducted the allocation of death benefit of R109 643.95 would have 
been allocated differently. The Board of Trustees ignored factors which 
alluded in paragraph 5.2 which states that when making equitable 
distribution among dependants, the board of trustees need to consider 
five factors which are of paramount importance (see paragraph 5.2). 

  
 

        5.5 It is the trustees’ duty to conduct a proper investigation to establish the 
extent of dependency of the dependants. It is not the dependants’ 
responsibility to do this. This office is of the view that the trustees have 
failed to conduct investigation in this case. In terms of section of 37C of 
the Act and rule A.4.2 of the first respondent, the trustees are required 
to conduct investigation within twelve months of the death of the 
deceased’s member. After considering all the information before us, 
this office is satisfied that the board of trustees has not acted 
reasonably and properly in this case.  

 
 5.6 The second issue which falls for determination is the mode of payment. 

Section 37C of the Act imposes three important duties on the board of 
management of any pension fund organization. Firstly, it needs to 
identify the nominees and dependants (with reference to section 1 of 
the Act) of the deceased member. Hereafter, it needs to effect a 
distribution of the benefit amongst the beneficiaries with reference to 
the four subsections outlined in section 37C(1). The final task of the 
board is to determine an appropriate mode of payment. 

 
 5.7 Subsections 37C(2), (3) and (4) regulate the different modes of 

payment and reads: 
 
    

(2) For the purpose of this section, a payment by a registered fund to a 
trustee contemplated in the Trust Property Control Act, 1988 (Act No. 
57 of 1988), for the benefit of a dependant or nominee contemplated in 
this section shall be deemed to be a payment to such dependant or 
nominee. 
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(3) Any benefit dealt with in terms of this section, payable to a minor 

dependant or minor nominee, may be paid in more than one payment 
in such amounts as the board may from time to time consider 
appropriate and in the best interests of such dependant or nominee: 
Provided that interest at a reasonable rate, having regard to the fund 
return earned by the fund, shall be added to the outstanding balance at 
such times as the board may determine: Provided further that any 
balance owing to such a dependant or nominee at the date on which 
he or she attains majority or dies, whichever occurs first, shall be paid 
in full. 

  
(4)  (a) Any benefit dealt with in terms of this section, payable to a major 

dependant or major nominee, may be paid in more than one payment if 
the dependant or nominee has consented thereto in writing: Provided 
that - 

 
(i) the amount of the payments, intervals of payment, interest to be 

added and other terms and conditions are disclosed in a written 
agreement; and 

  
(ii) the agreement may be cancelled by either party on written notice 

not exceeding 90 days. 
  

(b) If the agreement contemplated in paragraph (a) is cancelled the 
balance of the benefit shall be paid to the dependant or nominee in full. 

 

 5.8  Section 37C essentially provides four methods of payment. The first, 
direct payment to the beneficiary is governed by section 37C (1) and 
the four scenarios contained therein. Sections 37C (2) or (3) or (4), in 
turn provide an alternative to direct payment to a beneficiary. 

 
 5.9 When paying a benefit to a minor, the benefit is normally paid to the 

guardian of the minor. However, section 37C(2) provides that such a 
benefit may be paid to a trustee contemplated in the Trust Property 
Control Act of 1998 and payment to such a trust arrangement shall 
constitute payment to a dependant or nominee. Section 37C(3) 
provides a further alternative to the board, in terms of which a benefit 
payable to a minor dependant or a minor nominee may be paid on an 
instalment basis by the fund together with interest thereon at a rate 
determined by the board from time to time. Such an instalment 
payment is further subject to the condition upon the death of the 
dependant or nominee, or when the said beneficiary attains the age of 
majority, the remaining balance shall be paid in full. Section 37C(4) 
permits an instalment payment in respect of major dependants or 
major nominees. It is unnecessary to fully examine this provision as it 
is not material to the present dispute.   

 
 5.10 The case of Van RiJ No v Employers’ Liability Assurance Corporation 

Ltd 1964 (4) SA 737 (W), Woji v Santam Insurance Co Ltd 1981 (1) SA 
1020 (A) and Southern Insurance Association Ltd v Bailey No 1984 (1) 
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SA 98 (A) summarized factors to be considered by the board in 
determining whether a guardian should administer monies on behalf of 
his or her minor child as follows: 

 
• the amount of the benefit; 

• the ability of the guardian to administer the monies; 

• the qualifications (or lack thereof) of the guardian to administer 
the monies; and 

• the benefit should be utilized in a manner that it can provide for 
the minor until he/she attains the age of majority. 

 
 5.11 With reference to this matter, these factors were not considered by the 

board. This is evident from the complaint raised by the complainant 
which clearly suggests that the benefit available for the complainant 
and the other dependants was not utilized in a manner that it will 
support the complainant and other dependants until they attains the 
age of majority or until they can be able to maintain themselves. Thus, 
in light of the board fettering its discretion by failing to consider the 
above relevant factors, this office should set aside the decision of the 
board. In this matter, the interests of justice are best served by 
remitting the matter to the board of management for a fresh exercise of 
its discretion in respect of an appropriate mode of payment having 
regard to the factors mentioned in this determination. 

 
6 Relief 
 

 This office makes the following order: 
 

6.1 The Board of trustees is ordered to conduct investigation into the 
dependency and financial needs of the dependants, whereafter they 
are directed to exercise their discretion in terms of section 37C (1) (a) 
of the Act, within 6 weeks of the date of this determination. 

 
 
DATED at JOHANNESBURG on this          day of                                     2007. 
 
 
 
Yours faithfully 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 


