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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

Please quote our ref: PFA/GA/2834/05/CN 
 

 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): P VAN AARDE v SIEMENS 
SUPERANNUATION FUND & SIEMENS LIMITED  
 
INTRODUCTION 
 
[1] This complaint relates to the computation of the withdrawal benefit that 

was paid to a fund member upon his withdrawal, particularly his 
entitlement or otherwise to the employer’s portion of the contributions.   

  
[2] The complaint was received by this office on 23 October 2005 and a letter 

acknowledging receipt thereof sent to you on 27 October 2005. On the 
same date letters were dispatched to the respondents requesting them to 
submit responses by no later than 17 November 2005. The responses, 
dated 11 and 14 November, respectively, were received on 17 November 
2005, and were forwarded to you for a reply on 17 November 2005. Your 
reply was received on 24 November 2005. 

 
[3] After considering all the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter. My determination and 
reasons therefor are set out below.   

 
THE COMPLAINT 
 
[4] You are not satisfied with the amount of the withdrawal benefit that was 

paid out to you upon the termination of your membership of the Siemens 
Superannuation Fund (“the fund”) after your voluntary resignation from 
employment with Siemens Limited (“the employer”) in 1998.  Your 
contention is that you should have been paid the employer’s portion of the 
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contributions in addition to your portion as was done with employees who 
had been retrenched from employment.   

 
[5] You further claim that as a former member you are entitled to share in the 

existing surplus of the fund 
 
[6] Regarding the late lodging of this complaint, you submit that you were “not 

aware of the existence of the benefit” until November 2004 when an ex-
colleague in similar circumstances successfully challenged the fund for its 
refusal to pay him out the employer’s portion. 

  
THE RESPONSES 
The employer’s response 
 
[7] The employer submits that the benefit that was paid out to you was 

calculated in terms of rule 24, which entitles a member who resigns 
voluntarily before retirement to a benefit equal to his accumulated 
member’s contributions, provided that the member could instead elect to 
become a deferred annuitant or to transfer the same to another approved 
fund.  It further states that the options available to you were explained to 
you, but you nevertheless chose the cash option. 

  
[8] The employer concludes that as a registered former member you will be 

contacted once the fund’s surplus apportionment exercise has been 
completed.   

 
The fund’s response 
 
[9] The fund confirms that the benefit that was paid out to you was calculated 

in terms of rule 24, and that you forfeited the employer’s contributions 
when you elected the cash option instead of the deferral or the transfer 
options. According to the fund, your total accumulated member’s 
contributions were R197 733.43, and the tax that was deducted therefrom 
was R67 526.70. Late payment interest of R1 076.76 was added thereto, 
with the total payout being R128 283.49.   

[10] The fund states that you also received an allocation of Old Mutual’s 
demutualization shares in the amount of R57 984.14.  On the issue of 
surplus, the fund states that the due date for the submission of its scheme 
for the apportionment of surplus to the Registrar was 31 March 2006, and 
that like all stakeholders you will be afforded an opportunity to lodge 
objections thereto and to subsequently comment on the proposed 
scheme. 

 
DETERMINATION AND REASONS THEREFOR  
Section 30I(1) 
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[11] Although the act or omission giving rise to this complaint occurred during 
1998, it appears that you only became aware that the act or omission is 
legally actionable and of the existence of possible relief during 2004.  The 
provisions of section 30I(2) thus come into operation.  The section 
provides that if the complainant was unaware of the occurrence of the act 
or omission giving rise to his complaint, the period of three years shall 
commence on the date on which the complainant became aware or ought 
reasonably to have become aware of such act or omission, whichever 
comes first. 

  
[12] As you only became aware that the act or omission giving rise to your 

complaint during November 2004, your complaint was not time-barred 
when it was received by this office on 23 October 2005.   

 
The merits 
 
[13] The benefits that are payable by a registered fund are set out in its rules.  

It is in recognition of the binding nature of the rules of a fund that the board 
of trustees may not pay any benefits, or do anything with the fund’s assets 
unless they are authorized to do so by the rules. See Tek Corporation 
Provident Fund & Others v Lorentz [2000] 3 BPLR 227 (SCA) at 
paragraph [28].    

  
[14] Prior to its amendment with effect from 1 October 2001, rule 24 provided 

for the payment of a resignation benefit equal to the member’s 
accumulated contributions, with the proviso that the member who had 
completed five years’ service could elect to become a deferred annuitant 
or transfer his benefit to another approved fund, in which event he could 
get a full benefit.   

 
[15] This is the rule that was applicable when you withdrew from the fund.  

Even though you were aware of the options available to you, you 
nevertheless elected to take the cash option, which resulted in you having 
to forfeit the employer’s portion of the contributions.   

 
[16] Most unfortunately for you, both the subsequent rule amendment which 

now entitles a withdrawing member to his full benefit, and the provisions of 
section 14A(1) of the Act (which entitle a withdrawing member to a benefit 
equal to his minimum individual reserve) came into effect some three 
years after you left the fund. They can thus not apply in your case.   

 
[17] In the result, I am satisfied that you received your correct benefit 

entitlement in terms of the then applicable rules.   
 
[18] The “complaint” relating to your entitlement to a share of the existing 

surplus in the fund falls outside my jurisdiction and should be referred to: 
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The Registrar of Pension Funds, c/o Mrs. Magriet Booysen, P.O. Box 
35655 MENLO PARK 0102 (Fax: 012-347 0874).  

 
[19] The complaint is dismissed.       
 
     
 
SIGNED IN CAPE TOWN ON THIS DAY OF  2007 
 
 
Yours faithfully 
 
 
………………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 


