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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”) – RL GROBLER v LIFESTYLE RETIREMENT 
ANNUITY FUND (“the fund”) / LIBERTY GROUP LIMITED (“the insurer”)  
 
Introduction 
 
[1] Your complaint concerns your inability to access your retirement benefit 

prior to your retirement date. The complaint was received by this office on 
7 September 2005 and on 15 September 2005 a letter acknowledging 
receipt thereof was sent to you. On the same day letters were dispatched 
to the fund and the insurer giving them until 6 October 2005 to file its 
response to the complaint. The responses from the respondents both 
dated 1 October 2005 were received on 24 October 2005. The 
respondents also copied you with the response. A reply was received from 
you on 1 February 2006. After considering the written submissions before 
me, I consider it unnecessary to hold a hearing in this matter.  

 
The Factual Background 
 
[2] On 1 July 1999, at the age of 43, you became a member of the fund. The 

fund is administered by the insurer which is also the investor of its funds. 
Your monthly recurring contributions were invested in a Liberty Life policy 
(“the policy”) with certificate number 5 7584990 400.  Your selected date 
of retirement is 1 July 2011 when you will be 55 years old. 

 
[3] You became unemployed on 8 July 2005 and as result, you were unable 

to afford to continue making contributions in terms of the provisions of the 
policy.  
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[4] You are dissatisfied with the decision of the fund by refusing to allow you 

to have access to your benefits prior to reaching the age of 55 years. 
 
[5] You allege that at the time when you purchased the policy you were not 

informed that you would not be able to claim your benefits before reaching 
the age of 55 years. You state that if you would have known that you will 
not be entitled to do so, you would have chosen a flexi-endowment policy. 

 
[6] You request that I make an order directing the fund to pay you the value of 

your benefit in order to settle your debts and to support your family since 
you have no income. 

 
The response 
 
[7] The fund states that the rules of the fund only allow a member to retire at 

the age of 55. However, rule 6.1.3. provides an exception to this general 
rule which states that a member may retire at an age which is less than 55 
if proof is submitted to the satisfaction of the administrator that a member 
is incapable, as a result of infirmity of body and mind, of performing the 
duties required of him or her in the occupation in which he or she was 
engaged immediately before his incapacity. 

 
[8] The insurer, in its response, has also quoted relevant clauses in the policy 

document which prohibits a member from receiving a benefit before 
attaining the age of 55 as well as the exception to this general rule which 
is similar to the one referred to paragraph [7] above.  It also states that the 
clauses as stipulated in the policy document are in accordance with the 
provisions of the Income Tax Act 58 of 1962. It therefore submits that you 
were at all material times aware that you can only retire at the age of 55 
years as stipulated in your Membership Certificate. 

 
[9] Both respondents have requested that your complaint be dismissed. 
 
Determination and reasons therefor 
 
[10] A registered retirement annuity fund is a pension fund organisation as 

defined in the Pension Funds Act (see Central Retirement Annuity Fund v 
Adjudicator of Pension Fund and Others [2005] 8 BPLR 655 (C) at 660D-
E). As such, it is bound by its rules in the same way that its members, 
officials, shareholders and beneficiaries are bound (see section 13 of the 
Act). Such is the binding effect of the rules that the board of the fund may 
do with the fund’s assets only what is provided for in the rules (see Tek 
Corporation Provident Fund & Others v Lorentz [2000] 3 BPLR 227 (SCA) 
239D-F and Mostert NO v Old Mutual Life Assurance Company (SA) Ltd 
[2001] 8 BPLR 2307 (SCA) at paragraph [30]). The board of 
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management’s authority therefore needs to be determined with reference 
to the fund rules.  

 
[11] The rules do not make provision for the payment of a withdrawal benefit 

on cessation of contributions. Rule 5.2.1. provides that if contributions are 
discontinued before the member reaches the selected retirement date, 
subject to any applicable provisions of a policy, the member will become a 
paid-up member and receive a benefit payable from the selected 
retirement date.  

 
[12] Since the rules do not make provision for the payment of a withdrawal 

benefit, the paid-up benefit will either be paid as a retirement benefit .You 
are currently 51 years old which means that you are not entitled to your 
retirement benefit since you have not yet reached the age of 55 years as 
required by the rules.  

 
[13]  The rules also provide that a retirement benefit can also be paid to a 

member before reaching the age of 55 years. Rule 6.3.1. provides that if 
proof is submitted to the satisfaction of the administrator that a member is 
permanently incapable, as result of infirmity of body and mind, of 
performing his or her duties in the occupation in which he or she was 
engaged immediately before his or her incapacity a retirement benefit will 
be paid before such a member reaches a retirement date. Furthermore in 
terms of rule 6.3. it will also be paid to the member’s dependents or 
nominees, as a death benefit, if the member died before attaining a 
retirement date.  

 
[14] Moreover, in order for a retirement annuity fund to be approved as such in 

terms of the provisions of Income Tax Act 58 of 1962, its rules must,inter 
alia,provide that a membership thereof shall not cease prior to a member 
reaching the age of 55 years. As none of the above exceptions are 
applicable in your case the fund is bound by both the rules and statute not 
to pay your benefit prior to you reaching 55 years. 

 
[15] There is one last aspect that requires to be considered in this complaint. 

You have alleged that you were not informed that you will not be able to 
access your retirement benefit prior to reaching your selected retirement 
date at the time when you purchase your policy. What I have to determine, 
therefore, is whether a valid contract came into being between you and 
the fund. In order for a valid contract to come into being, there must, inter 
alia, be a meeting of minds between the parties. 

 
[16] The general rule with regard to a unilateral mistake is that if the mistake 

was not induced by a misrepresentation by the other party to the contract 
and that party was not aware at the time of the acceptance that its offer 
was being accepted under a misapprehension, then the party who was 
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misled cannot seek to vitiate the contract unless the mistake was iustus 
error (George v Fairmead (Pty) Ltd 1958 (2) SA 465 (A) at 471B-D).As 
Corbett JA said in Trust Bank of Africa Ltd v Frysch 1977 (2) SA 562 (A) at 
587D-E: 

     
  “It is trite,nevertheless,that not every error  in mind of a contracting  party, even if

 induced by the other party, results in the vitiation of a contract on the ground of
 dissensus.To have this effect the error must, at least have played a material role
 in the decision of the mistaken party to enter into the contract .” 

  
[17] On the available evidence it appears that the insurer addressed a letter 

(enclosing various documents including inter alia, your Membership Certificate, 
Additional information about your lifestyle retirement annuity, Summary of 
general conditions of membership etc) to you on the same day when you 
purchased your policy. It is clear in terms of those documents referred to above 
that your retirement benefit cannot be paid before you reach your selected 
retirement age. I am surprised that you only raised this issue now, after a period 
of 6 years after you took up the policy. This, in my view, is an extraordinary delay 
since you were provided with the necessary information. In my opinion if you 
were not satisfied with the terms and conditions of the policy you should have 
brought this to the attention of the fund with immediate effect. In the 
circumstances, your mistake is unreasonable and unjustifiable. 

 
 
[18] In the result, your complaint cannot succeed. 
 
 

SIGNED AT CAPE TOWN ON THIS DAY OF    2006. 
 
 
Yours faithfully 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator  
 
 
 
 
 


