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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

Please quote our ref: PFA/KZN/3155/05/CN 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24, 1956: F USSUPH v INVESTMENT SOLUTIONS EXECUTIVE 
UMBRELLA PROVIDENT FUND & ALEXANDER FORBES FINANCIAL 
PLANNING CONSULTANTS (A division of Alexander Forbes Group (Pty) 
Ltd)  
 
INTRODUCTION 
 
[1] The matter concerns the failure of the fund and the administrator to 

provide relevant information to a fund member which would have enabled 
her to make an informed choice regarding the options that were available 
to the member upon leaving the fund. Also the member is not satisfied 
with the difference between the amount of her withdrawal benefit and the 
value that was indicated in the fund’s update letter. 

 
[2] The complaint was received by this office on 21 April 2005, and a letter 

acknowledging receipt thereof was sent to you on 26 April 2005. The 
responses to the complaint were received on 20 May 2005 and 12 
September 2005, respectively. After considering the written submissions 
before me, I consider it unnecessary to hold a hearing in this matter. My 
determination and reasons therefor appear below.  

 
The facts 

 
[4] You were employed by Independent Newspapers (Pty) Ltd (‘the 

employer”), a participating employer in the Investment Solutions Executive 
Umbrella Provident Fund (“the fund”) until 30 June 2003 when you 
resigned from employment.  At the time of your resignation you held the 
position of Deputy Managing Director.  
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[5] The fund is administered by Investment Solutions Limited (”the 
administrator”). When you joined the fund in 1991, Alexander Forbes 
Financial Planning Consultants (“Alexander Forbes”), a division of 
Alexander Forbes Group (Pty) Limited was appointed as your financial 
advisor.  Only the employer contributed to the fund, and in addition to the 
monthly contribution made by the employer to the fund on its employees’ 
behalf, the fund also purchased individual pure investment rider policies 
underwritten by Old Mutual Life Assurance Company (SA) Ltd (“Old 
Mutual”) (commonly known as “3D endowment policies”), with the 
qualifying member as the life assured.  The policies were linked to each 
qualifying members’ retirement fund. A monthly contribution, separate 
from the employer’s monthly contribution to the fund, was deducted 
directly from the member’s salary towards the 3D endowment policy.   

 
[6] On 18 June 2003, almost two weeks before your official resignation date, 

you contacted the administrator to inform it about your impending 
resignation, and thereupon also completed a withdrawal notification form.  
In the withdrawal notification form you instructed the fund to cash in your 
investment, surrender the 3D rider policy, and deposit the proceeds into 
your bank account.  On 30 June 2003, the employer in turn informed the 
fund about the termination of your employment.  A nett withdrawal benefit 
of R53 414.33 was subsequently paid into your bank account.  

 
 
The complaint  
 
[7] The complaint is two-fold.  Firstly, you allege that you have suffered 

financial loss and inconvenience as a result of the failure of the fund and 
Alexander Forbes to provide you with adequate and relevant information 
which would have enabled you to make an informed choice regarding the 
options, other than taking a cash benefit, that were available to you upon 
leaving the fund.  You contend that the fund should have volunteered 
advice to you regarding those options. 

  
[8] Secondly, you are aggrieved by the difference between the amount of 

your withdrawal benefit (R53 414.33) and the value that was indicated in 
the fund’s update letter that you received on 20 June 2003, some ten 
days before your withdrawal (R93 035.80).  

 
[9] You thus seek an order that the fund reinstate the status of your 

investment as at 30 June 2003 for the value of R93 035.80 and that it 
allow you to leave the investment in the fund until its maturity date.   

 
The responses 
 
Alexander Forbes’ response 
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[10] In its response Alexander Forbes states that when you joined the fund, 

Alexander Forbes was appointed as your financial adviser and a Terry 
Groenik, a financial adviser from Alexander Forbes assisted you during 
the “take on” procedure. It further states that at that stage you were given 
relevant information regarding your choice of investment, the processes 
involved from inception, the names and contact numbers of the persons 
to whom you could address your queries, and the procedure involved in 
servicing the investment taken. According to Alexander Forbes, a 
presentation was held on 2 March 2001 whereat Ms Groenik inter alia, 
handed out benefit statements, did a presentation on the fund, answered 
members’ queries and set up appointments for individual consultations 
with members.   

 
[11] It goes on to submit that although you had access to its services and also 

had previous dealings with it, you never thought to contact Alexander 
Forbes for advice regarding your withdrawal options, but instead 
contacted the administrator directly and gave it instructions to surrender 
your policy.  Thus, according to Alexander Forbes, you never gave it the 
opportunity to advise you on the available options.   

 
[12] The fund acknowledges that there is a duty on its board of trustees to 

render advice to its members on the appropriate personal financial 
planning, but states that it had, due to its lack of relevant expertise and 
workload, delegated that duty to Alexander Forbes so as to ensure that all 
members get individualized and specific advice regarding their 
investments with the fund. It goes on to argue that you were aware that 
there was a financial adviser for your use at any time, yet when you 
withdrew from the fund you chose not to contact your appointed financial 
adviser to discuss your withdrawal options.   

 
 
 
 
[13] The fund further states that various letters, benefit statements, a 

summary of the fund rules, and information leaflets were sent to you over 
the years with relevant information regarding the services offered by your 
financial adviser, your benefit values, summaries of the scheme, the 
options available to you on resignation and retirement, the portfolios in 
which your money was invested and the taxation of benefits.  It contends 
that the available options are also set out in the rules, to which you had 
access, and that you failed to fulfill your correlative duty of actively 
seeking the information which you required.   

 
[14] On the issue of the difference in values, the fund states that the value that 

was quoted (R93 035.80) was made up of an estimated policy maturity 
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value of R87 762.90 and a fund credit of R5 272.90.  It concludes that 
there is a clause in an annexure to the benefit statements that provides 
that the particulars and amounts reflected in the statements are for 
information purposes only, and that the actual amounts on withdrawal of 
the benefits and investments may be different.  

 
 
Investment Solutions Limited’s (the administrator’s) and Old Mutual’s response 
 
[15] After all submissions from the parties had been received and considered, 

the administrator, on behalf of the fund, sought and was granted leave to 
file a further response on the basis that new information had become 
available to it.   

 
[16] In a letter dated 18 April 2006, the administrator explained that the new 

information pertained to the reduction in the complainant’s value in 
relation to unrecouped expenses.  According to the administrator, “as per 
information from Old Mutual”, of the R16 863.69 that was charged, R11 
091.24 represented “disinvestment costs”, while the balance was in 
respect of unrecouped expenses. The administrator further states that the 
amount referred to as “disinvestment costs” is actually the difference 
between the book and market value of the investments, as the policy was 
invested in a smooth bonus portfolio, and is not a recouping of expenses 
or commission. The administrator concludes that within a smooth bonus 
portfolio, a member receives the lower of the book or market value if the 
investment is terminated prior to normal retirement.  

 
[17] Old Mutual states that the difference in value between what was quoted 

to you on 20 June 2003 and the benefit that was paid when you left 
service on 30 June 2003 can be ascribed to the levying by it of 
disinvestment costs, a charge to recover unrecouped expenses, 
amounting to R16 863.69 (of which amount R11 091.24 represented 
disinvestment costs) and income tax amounting to R24 081.40.  
According to Old Mutual, the costs were calculated with reference to the 
actuarial rules which a long-term insurer must have, that prescribe the 
basis and method by which the remaining value of a policy will be 
calculated if payment of contributions ceases prematurely.    

 
[18] Old Mutual further explains that a long-term insurer incurs substantial 

costs in developing and administering policy products, which include the 
costs incidental to the development of the product, the costs of the 
marketing and distribution of policies, including commission and related 
expenses.  It states that the said costs are incurred upfront and apply 
irrespective of whether a policy is prematurely terminated or runs its full 
term.  It further states that the costs are allocated on a pro rata basis to 
the policies, and that the pro rata allocation of each policy is recovered 
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during the lifetime of the policy.    
 

[19] According to Old Mutual, if contributions are terminated prematurely, the 
insurer will not be able to recoup the aforesaid allocation, which is why it 
is to employ its actuarial rules in order to deal with the manner in which 
the remaining value of the policy is calculated.  It relies on clause 7 of 
Part 3 of the policy document as authority for its levying of the charges, 
and states that the costs and expenses referred to in this clause are 
separate from those referred to in clause 4 of Part 3, in that the former 
are recovered only upon premature termination of contributions, while the 
latter are deducted from the accumulation account in all policies 
irrespective of whether contributions are terminated prematurely or not.   

 
[20] Old Mutual concludes by submitting that the premature surrender of the 

policy constitutes a variation of the agreement, and the policy document 
stipulates the terms upon which Old Mutual would agree to such 
surrender.   

 
Determination and reasons therefor 
 
The failure to provide adequate and appropriate information 
 
[21] The object of a board of management of a fund is to direct, control and 

oversee the operations of a fund in accordance with the applicable laws 
and rules of the fund, and in pursuing that object, it must, among other 
things, take all reasonable steps to ensure that the interests of members 
in terms of the rules of the fund and the provisions of the Act are 
protected at all times (see section 7C of the Act).  Section 7D(c) in turn 
places a duty on the board to ensure that adequate and appropriate 
information is communicated to members of the fund informing them of 
their rights, benefits and duties in terms of the rules of the fund, while 
subsection (e) obliges the board to seek expert advice on matters where 
it may lack sufficient expertise.  

 
 
 
[22] This Tribunal has held in several determinations, among which are Roux 

v Cadbury Schweppes Pension Fund [2001] 8 BPLR 2401 (PFA), that the 
failure by a pension fund to provide relevant material information required 
by a member to make an informed choice constitutes a breach of its 
duties to act in good faith and with due care and diligence, and that these 
duties become more compelling when a member has to make a decision 
which may have adverse consequences.   

 
[23] I therefore have to determine whether the fund has breached these 

duties. The fund appointed Alexander Forbes as your financial adviser 
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and the latter, among other things, sent you a letter dated 24 August 
1999, to which a summary of the rules was attached. In the summary, the 
options that are available to a member on leaving service are stated as 
being the retention of the benefit in the fund until normal retirement date 
(provided that the member may withdraw the benefit at any date prior to 
the normal retirement date); withdrawing a cash lump sum comprising the 
member’s transfer credit and a percentage of his/her fund credit which is 
calculated on a vesting scale; and transferring the benefit to an approved 
provident or retirement annuity fund.     

 
[24] Despite having been given an opportunity to do so, you have not denied 

that not only were you made aware (a few months after you joined the 
fund) of the available options should you withdraw from the fund, but you 
were also invited to contact a financial consultant at Alexander Forbes if 
you had any specific investment queries.  You have also not denied that 
in addition thereto, you were invited to attend a presentation at which all 
members were given an opportunity to set up an individual consultation 
with Ms Groenink from Alexander Forbes, and that the administrator also 
sent your regular benefit statements and private investor communication 
pamphlets detailing information about your investment.  

 
[25] In my view, adequate and appropriate information was given to you in a 

language that is simple and clear enough to be understood by any 
reasonable member.  If you had taken the trouble to read the summary of 
the rules, you would have been aware of the available options. You have 
admitted that the rules were in your possession, but have stated that 
“[you were] so engulfed by the trauma of leaving the company after 31 
years of service that [you were] not rational enough to think of referring to 
the rule.”  Even if that were the case, you were also given access through 
the medium of the appointed financial adviser, to any information that you 
may have required in addition to what had been made available to you.   

 
[26] As was stated by my predecessor in the Roux matter (referred to in 

paragraph 22 above) at page 2406I-J:  
 

“…whilst there is a positive duty on pension funds to provide members with material 
information, there is also a correlative duty on members to actively seek information.  
That is, a fund can never know the unique and special circumstances of each 
member. Where consultants are provided by the fund allowing one-on-one 
consultation, there is an onus on the member to seek advice on his particular 
situation. Such an approach will inevitably lead to more informed choices being made 
and complaints of this nature being avoided.” 
 

[27] You failed to utilize the avenues that were made available to you and 
should have only yourself to blame for the unsatisfactory choice that you 
made. Thus, neither the fund, the administrator, nor the appointed 
financial adviser can be held liable for any loss that you may have 
suffered as a result of the choices you freely and voluntarily made without 
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seeking counsel that was made readily available to you.  
 
 
The calculation of the value of the withdrawal benefit 
 
[28] In terms of rule 7.1 of the fund rules, upon the termination of a member’s 

service s/he becomes entitled to a lump sum benefit equal to his/her 
transfer value from another fund, if any, and a percentage of that part of 
his/her fund credit which relates to the employer’s contributions made to 
the fund on the member’s behalf, together with fund return.  Rule 7.2 
provides that the benefit must be paid to the member as a lump sum, but 
rule 7.2.2 affords the member two further options, instead of receiving the 
benefit as a lump sum, of transferring the whole benefit or a portion 
thereof to an approved provident fund or preservation fund or retirement 
annuity fund, or leaving the entire benefit in the fund as a paid-up benefit.  

 
[29] It is common cause that of the total benefit that you received, R5 272.90 

represented the lump sum benefit calculated in terms of rule 7.1.  Thus, 
insofar as the fund’s liability to you is concerned, you received your 
correct entitlement in terms of the rules.   

 
[30] The conditions governing the operation of the 3D rider policy are not set 

out in the rules of the fund.  Thus, one must look to the policy document 
to gain an insight into the relevant provisions.  Irrespective of whether the 
difference in value between what was quoted to you on 20 June 2003 and 
the actual benefit that was paid to you after you left service on 30 June 
2003 was caused by the levying of disinvestment costs and charges 
aimed at recovering unrecouped expenses as Old Mutual states, or was 
the lower of the book and market value of the investments, as the 
administrator suggests, I have to determine whether the reduction in 
value was done in accordance with the provisions of either the rules of 
the fund or the provisions of the policy document.  

 
 
 
[31] Clause 2 of the policy document provides as follows with regard to the 

benefits payable:  
 

“2. BENEFITS PAYABLE 
All benefits payable by OLD MUTUAL are subject to the GENERAL PROVISIONS 
(Part 3) and the conditions as set out in the UPDATE FACILITIES (Part 4).  

 
2.1. BASIC BENEFIT 
On survival of the Assured to 1 May 2008 the balance in the Accumulation Account 
is payable, with a minimum guaranteed amount of R70 351,00. Provided premiums 
are increased every year in terms of the Premium Update Facility (refer to Part1, 
Paragraph 3), this guaranteed amount will be R203 207,00.   
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On the death of the Assured before 1 May 2008 the balance in the Accumulation 
Account is payable.” 
 

[32] The provisions of the policy (clause 4 of Part 3) set out the expense 
charges that are deducted from the accumulation account as being the 
following: 

 
“1) a monthly administration fee of R4,40; 
 
2) a payment fee of R0,60 per premium payment; 
 
3) a monthly premium levy of 5.00% of the contractual annual premium (after the 
deduction of the administration and payment fees, and if applicable the annual cost 
of Supplementary Benefits) divided by twelve 
 
These charges are those applicable to this policy at the commencement date.  
Should the policy subsequently be changed, these charges may be adjusted in line 
with the level of charges applicable to new policies as at the date of change”.  

 
[33] Clause 7 of Part 3 of the policy document provides:   
 

“SURRENDER VALUE (CASH VALUE) 
The amount of the surrender value will be determined by OLD MUTUAL at the time 
of surrender and will take into account disinvestment costs, the recovery of 
unrecouped expenses, any debts against the policy and legal limits in force.”  
 

[34] The clause does not specify what costs fall within the ambit of 
“unrecouped expenses” and “disinvestment costs”, nor does it specify the 
nature of the debts that are envisaged in the phrase “any debts against 
the policy”.  According to Old Mutual, the “unrecouped expenses” and 
“disinvestment costs” are not to be confused with the costs and/or 
expenses pertaining to its business (which include those costs/expenses 
incidental to its premises, facilities, employees, IT systems, marketing, 
compliance and legal costs).  It, however, fails to explain what the nature 
and ambit of the “unrecouped expenses” and “disinvestment costs” is.   

 
 
[35] Thus, the provision is couched in such vague, imprecise and general 

terms that one cannot reasonably discern therefrom what is included 
within the elastic ambit of “any debts against the policy”.  Furthermore, it 
is not clear why Old Mutual did not specify what the disinvestment costs 
and unrecouped expenses are so as to allow for the recovery of fees and 
expenses of a specific amount as it did in clause 4 of Part 3.  That would 
have removed any uncertainty regarding the nature and ambit of 
“disinvestment costs” and “unrecouped expenses”.   

 
[36] Old Mutual thus only has the authority to levy those charges that are 

specifically set out in the policy document.  That it can only have been 
intended to levy only those charges that are expressly set out is further 
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evident from the explanation of the operation of the Accumulation 
Account, which is to the following effect:  

 
“ACCUMULATION ACCOUNT 
Each policy is administered through its Accumulation Account which is increased by 
premiums and investment returns, and reduced by expense and benefit charges.” 
 

[37] The calculation of the value of the Accumulation Account must be in 
accordance with the terms of the policy document which records the 
agreement between the fund as the proposer and owner of the policy and 
the insurer in its capacity as underwriter.  Since Old Mutual has expressly 
stated that the “unrecouped expenses” and “disinvestment costs” are not 
those referred to in Clause 4 of part 3, and has failed to explain the nature 
thereof, the levying of those costs and expenses is not in accordance with 
the terms of the policy document.  In the result, the clause relating thereto 
cannot be legally enforced.  

 
[38] In line with their duty to ensure that the interests of the members are 

protected at all times, the trustees of the fund are under a duty to ensure 
that the terms of any underlying contract taken out in respect of, and for 
the benefit of, a member are adhered to by the other contracting party. 
They may not simply wash their proverbial hands of all responsibility. As 
Davis J stated in Central Retirement Annuity Fund v Adjudicator of 
Pension Funds and Others [2005] 8 BPLR 655 (C): 

 
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment 
thereof among the beneficiaries are considerations of which account must be taken 
by Applicant’s management committee…(at 663E). 
 
In my view, it is incumbent upon the management committee of Applicant to take 
reasonable steps to protect the interests of members of the Fund.  Hence it is not 
open to Applicant to contend that it was no more than a passive conduit between its 
members and Sanlam Life.  It has a duty to act diligently to ensure that members’ 
interests are protected and further that members are adequately informed about the 
progress of their investment…” (at 664D).   
 

[39] For the above reasons, you are entitled to be placed in the position you 
would have been in had the deductions to your benefits not been 
effected. You have sought an order reinstating the policy and allowing 
you to defer payment of the investment until its maturity date.   However, 
such an order cannot, under the circumstances of this case, validly be 
granted because you have elected to receive a cash lump sum payment 
of the benefit as provided for by rule 7.2.1, and have already received 
payment.  Thus you ceased to be a member of the fund upon payment of 
the cash lump sum benefit. Furthermore, the option of deferring payment 
of the benefit is available if the entire benefit amount will be retained in 
the fund.  Having received payment of your fund credit (and part of the 
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proceeds of the 3D policy), you cannot retain only the proceeds of the 3D 
policy in the fund.  

 
[40] The appropriate relief is to order the fund to recalculate your benefit as if 

the deductions had not been made, and to then order Old Mutual to pay 
the recalculated benefit, less amounts already paid and any deductions 
allowed in terms of sections 37A and 37D of the Act.   

 
Relief 
 
[41] I therefore make the following order:  
 

[41.1] It is hereby declared that Old Mutual Life Assurance Company 
(SA) Limited (“Old Mutual”) was not entitled to deduct the amount 
of R16 863.69 or any other amount from the complainant’s 
investment by reason only of her having cashed in her 3D rider 
policy before its maturity date.  

 
[41.2] The Investment Solutions Executive Umbrella Provident Fund (“the 

fund”) is directed forthwith to recalculate the amount of the 
withdrawal benefit that would have been payable to the 
complainant upon her withdrawal from the fund had the amount of 
R16 863.69 not been debited against the accumulation account.  

 
[41.3] Old Mutual is ordered to pay to the complainant, within six weeks 

of the date of this ruling, the amount calculated as in paragraph 
[40.2], less any payments already made and any deductions 
permitted in terms of sections 37A and 37D(1) of the Pension 
Funds Act.     

 
 
 
 
 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2006 
 
 
Yours faithfully 
 
 
………………………… 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 


