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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT 24, 1956 (“the Act”): THE BOARD OF MANAGEMENT OF THE 
PRIVATE SECURITY SECTOR PROVIDENT FUND (“the complainant”) v 
STATIO SECURITY SERVICES C.C. (“the respondent”) 

   
1. Introduction 
 
1.1 The complaint concerns the registration of an employer with a provident fund 

established in terms of a sectoral determination. The complainant also claims 
as ancillary relief an order that the respondent be prohibited from applying for 
the liquidation of the business.  
 

1.2 The complaint was received on 27 July 2007. On 11 December 2007 a copy of 
the complaint was sent to the respondent, giving it until 11 January 2008 to file 
a response. A response from the respondent’s legal representative Spamer 
Triebel Incorporated, which was forwarded to the complainant, was received on 
24 January 2008. The complainant submitted its reply on 13 May 2008. 
 

1.3 Having considered the written submissions filed before this tribunal, it is 
considered unnecessary to hold a hearing in this matter. As the background 
facts are well-known to all parties, these shall be repeated only to the extent 
that they are pertinent to the issues raised herein. The determination and 
reasons therefor appear below.   
    

2. Complaint 
 

2.1 The complainant, a provident fund established in terms of a sectoral 
determination, asks for the following orders against the respondent:  
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2.1.1 The respondent be prohibited from applying for liquidation of the business; and 
 
2..1.2 The respondent be compelled within 7 working days to register with the Fund 

by completing an application form, a copy of which is attached to the 
complaint,  or by applying for an exemption. 

 
3. Respondent’s Response  

 
3.1 The respondent raises two preliminary points. Firstly, in terms of section 30A, 

the complainant did not lodge a complaint with it before complaining to this 
tribunal. Secondly, in terms of section 30A(2) and (3), the respondent is not “an 
employer who participates in the fund” therefore this tribunal does not have 
jurisdiction over it.  

 
3.2 On the merits the respondent submits that on 25 October 2004 it applied in 

writing to the management committee of the complainant for exemption from 
participating in the complainant. Despite several requests for a status report on 
the exemption application none was forthcoming from the respondent or its 
administrator, NBC Fund Administration Services (Pty) Ltd.  
  

4. Complainant’s reply 
 
4.1 The administrator responded to the reply by confirming receipt of an exemption 

application from the respondent in October 2004. Apparently, the administrator 
and complainant require further information regarding the exemption 
application, which it alleges the respondent has not provided to date. 

 
5. Determination and reasons therefor 
 
Prohibition against applying for liquidation 

 
5.1 The complainant requests an order that the respondent be prohibited from 

applying for liquidation of the business.  
 
5.2 This application would apply to an application to court. It would not include the 

passing of a resolution for voluntary winding-up, be it for a members’ or 
creditors’ voluntary winding-up. 
 

5.3 The respondent is only one of a number of entities that may apply to court for 
winding-up. Other possible applicants would include one or more creditors, as 
well as one or more members (section 346(1) of the Companies Act, 61 of 
1973.)   
 

5.4 A blanket prohibition against applying to court for relief would be inappropriate. 
Access to the courts, albeit to have disputes settled, is one of the fundamentals 
set out in Chapter 2, the Bill of Rights, of the Constitution of the Republic of 
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South Africa, Act 106 of 1996. An order denying a person the right to approach 
a court for relief would be unconstitutional. 
 

5.5 Such an order would under the circumstances also be inappropriate. The order, 
if granted, could readily be circumvented and rendered ineffective, as it would 
not restrain any other party, including one or more members of the respondent 
itself, from applying to court for relief in their individual capacity. I am not willing 
to consider granting an order that could so easily be circumvented. 

 
Order to compel respondent to join 
 
5.6 The second prayer is for an order compelling the respondent to register with 

the complainant or to apply for an exemption. 
 

5.7 The complainant is a fund established in terms of Sectoral Determination 6: 
Private Security Sector, South Africa issued by the Minister of Labour under the 
Basic Conditions of Employment Act, 75 of 1997, and registered as a pension 
fund with the Registrar of Pension Funds.  Clause 24.1 (1) provides for the 
membership of each employee falling within the scope of the Determination of 
the complainant. 

 
5.8 It is common cause that the respondent falls within the sectoral determination 

and its employees ought ordinarily to have joined the complainant. With regard 
to the first point in limine this tribunal advises that it is the complainant’s 
prerogative to initially raise a complaint with the respondent before approaching 
the tribunal. However, if the complainant opts to lodge a complaint with this 
tribunal rather than first approaching the respondent, it is permitted because 
the complainant has a choice whether to do so or not (see Insurance and 
Banking Staff Association v Old Mutual Staff Retirement Fund [2005] 3 BPLR 
272 (PFA) at paragraphs 10 to 13).  

 
5.9 Secondly, the respondent refers to section 30A of the Act and submits that it is 

not a participating employer in the complainant, therefore this tribunal does not 
have jurisdiction over it. This is a spurious defence because the complainant is 
asserting that the respondent ought to be a participant in the complainant fund 
in terms of the sectoral determination, but the respondent has failed in its legal 
obligation to do so in the first place and must be compelled to do so. In the 
circumstances, this tribunal has jurisdiction over the respondent to determine 
whether it ought to be a participant in the complainant or not.  

 
5.10 In any event, the respondent should have considered the definition of a 

“complainant” and “complaint” in section 1 of the Act to determine whether this 
tribunal has jurisdiction in this complaint or not. With reference to definition of a 
“complaint” in section 1 of the Act, the present complaint concerns the 
administration of the complainant fund as well as the interpretation and 
application of its rules. Further, the complainant has alleged that there is a 
dispute of fact or law between itself and the respondent and that the 
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respondent, as the employer, has not fulfilled its duties in terms of the 
complainant’s rules. Therefore, the complaint falls within the definition of a 
complaint as defined in the Act and this tribunal has jurisdiction to adjudicate it. 

 
5.11 As regards the merits of the complaint, the complainant asks that the 

respondent either apply for exemption from participating in the complainant or 
be compelled to register with the complainant within seven days of the date of 
this determination. It is common cause that the respondent applied for 
exemption from participating in the complainant in October 2004. Since then 
there have been numerous correspondences exchanged between the parties, 
primarily to the effect that the complainant required further information and 
replies from the respondent alleging that the necessary information had already 
been provided. Each party has provided proof of transmission of the 
correspondences in question.  

 
5.12 What is clear is that the respondent has already applied for an exemption, but 

the complainant and administrator have yet to properly consider it and make a 
decision in this regard. Given the fact that the respondent lodged an exemption 
application three and a half years ago, the relief claimed by the complainant 
has already been fulfilled by the respondent. It would be superfluous for this 
tribunal to once again order the respondent to submit an exemption application. 
What remains is for the complainant to properly exercise its mind on the 
exemption application. 

   
5.13 The complaint cannot succeed and is dismissed. 

 
  

DATED at JOHANNESBURG on this           day of                                     2008. 
 
 
Yours faithfully 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


