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Please quote our reference: PFA/WE/4886/05/CN 

 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): MB POTO v METROPOLITAN LIFE 
RETIREMENT ANNUITY FUND 
 
INTRODUCTION 
 

1. This complaint relates to the transfer of your investment from the 
Metropolitan Life Retirement Annuity Fund (“the fund”) to a pension fund 
organization of your choice.  

 
2. The complaint was received by this office on 17 August 2005 and a letter 

acknowledging receipt thereof sent to you on 18 August 2005. On the 
same date a letter was dispatched to the respondent giving it until 8 
September 2005 to file a response to the complaint. The response dated 6 
September 2005 was received on 6 September 2005. On 15 September 
2005 the response was sent to you for a reply by 28 September 2005. A 
reply was received from you on 28 September 2005. After considering the 
written submissions before me, I consider it unnecessary to hold a hearing 
in this matter.  

 
3. In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
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view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office.   

 
4. This matter was referred for settlement to the Metropolitan Life Retirement 

Annuity Fund and Metropolitan Life Limited (“the administrator”) on 19 
January 2006.  The parties were given 30 days to settle the matter, failing 
which this office would determine the complaint in the ordinary course.  
Many complaints were settled on this basis, but the settlement terms were 
not divulged to this office.  However, on 28 March 2006, we were informed 
that the parties to this complaint had failed to reach a settlement in this 
case.  The details of disagreement were not communicated to us.  

  
5. It is with that brief background that we now determine this complaint in the 

ordinary course.  
 
THE COMPLAINT 
 

6. You want to have the portion of the withdrawal benefit that you received 
from a previous fund, which you then invested in the fund during April 
2000 to be paid back to you.  You claim to be entitled to have your 
investment paid back to you on the grounds of the fund’s alleged failure to 
keep its agreement to allow you to transfer the investment to your new 
employer’s fund in the event of you securing employment with another 
employer, and also on the grounds that the administrator had during 2003 
issued benefit statements containing erroneous fund values.  

 
THE RESPONSE 
 

7. The administrator states that when you joined the fund, you signed a 
declaration that you would be bound by the rules of the fund.  It further 
states that the membership conditions that are attached to your application 
form and the rules do not allow transfers out of the fund.   

 
8. The administrator further states that you authorized your erstwhile 

employer, Metropolitan Life Limited, in writing to invest a portion of your 
withdrawal benefit in the fund, and also stated that you understood the 
requirement that a portion of the benefit had to be preserved in the fund (in 
accordance with the rules of your previous fund).  It concludes that for that 
reason there appears to be no evidence to support your allegation of an 
agreement that you could subsequently transfer out of the fund.   

 
DETERMINATION AND REASONS THEREFOR 
 
9. The issue for determination is whether you are entitled to have your 

investment paid back to you.   
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10. The rules of the fund are binding on the fund, its members, shareholders, 
officials and beneficiaries (See section 13 of the Act).  It is in keeping with 
the binding effect of the rules that the board of the fund may not do 
anything with the assets of the fund unless the rules allow them to do it 
(Tek Corporation Provident Fund & Others v Lorentz [2000] 3 BPLR 227 
(SCA) at paragraph [28]) 

 
11. Rule A.1.4 provides that membership of the fund ceases only when the 

member’s contributions cease and s/he is no longer entitled to any 
benefits from the fund, or on dissolution of the fund.  Neither one of the 
stated instances is applicable in your case.  

 
12. Furthermore, since the fund is a registered retirement annuity fund, it may 

not pay out any withdrawal benefits.  Paying your investment out to you 
would amount to allowing you to withdraw from the fund, and that would 
be contrary to the rules and the provisions of the Income Tax Act, which 
state that in order for a retirement annuity fund to obtain tax approval 
status, its rules must, inter alia, provide that no member shall be entitled to 
payment of an annuity before he reaches the age of 55 years (except 
where the member has become permanently incapable of carrying on his 
occupation).  

 
13. Whoever may have informed you that you would be allowed to transfer 

your investment out of the fund at a subsequent stage, as you allege, 
misrepresented the state of affairs to you because the rules of the fund do 
not allow transfers out of the fund.  However, as you have neither 
indicated who made the alleged misrepresentation, nor shown that that 
person or entity was acting on behalf of the fund, I cannot find any 
substance to the allegation.  

 
14. .As the rules of the fund do not allow the payment of a withdrawal benefit, I 

cannot order the fund to pay out your investment to you. 
 

15. In the result, the complaint is dismissed. 
 
 
 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2006 
 
 
Yours faithfully 
 
 
……………………….. 
VUYANI NGALWANA  
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PENSION FUNDS ADJUDICATOR 
 
 


