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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24, 1956 (“the ACT”): M L NGWENYA (“the complainant”) v 
DIEPMEADOW PENSION FUND (“the respondent”)  

  
1.    Introduction 

 
1.1 The complaint concerns the allegation that upon the complainant’s exit from the 

respondent, the respondent failed to include in his withdrawal benefit his 
employer’s portion of contributions.  

 
1.2 The complaint was received by this office on 28 July 2005. A letter 

acknowledging receipt thereof was sent to the complainant on 19 September 
2005. On 13 October 2005, a letter was dispatched to the respondent giving it 
until 10 October 2005, to file a response to the complaint. On 9 October 2005, 
the respondent furnished its response. On 20 October 2005, this office 
forwarded the response to the complainant received from the respondent. On 8 
November 2005, the complainant furnished this office with his further 
submissions.  

 
1.3 Having considered the written submissions filed before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. The determination and 
reasons therefor appear below.   

 
2.   The factual background     

 
2.1 It appears from the complaint and the response furnished by Old Mutual 

Employee Benefits (“the respondent’s administrator”) that it is common cause 
that the complainant was employed by Northern Metropolitan Local Council from 
May 1985 until 31 March 2001 when he resigned. By virtue of the complainant’s 
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employment he became a member of the respondent. Upon the complainant’s 
resignation the respondent became liable to pay the complainant his withdrawal 
benefit. The complainant’s gross withdrawal benefit was R174 962.70. From this 
benefit an amount of R9 957.76 was deducted in respect of tax and R80 169.66 
was also deducted in respect of his “Standard bank micro loan”. Thus his net 
withdrawal benefit paid was R84 835.28.  

 
 2.2 On 29 May 1998, subject to the Financial Services Board’s (“the FSB”) approval 

the respondent’s trustees’ resolved to amend rule 6.3 of the respondent’s rules 
as follows:  

 
  “3. CASH 
 

A. IN THE CASE OF WITHDRAWAL FROM SERVICE OTHER THAN IN TERMS 
OF B: 

 
(i) a refund of all his own contributions (including “assessed 

contributions”) defined in Rule 3.4.),…together with 10 percentum 
per annum compound interest thereon. 

 
PLUS 
 
(ii) A percentage of the benefit in (i) above determined in accordance 

with the following scale, which for the purposes of this Rule shall be 
deemed to be a refund of the EMPLOYER’S contributions: 

 
Number of years of  
membership of the FUND   Percentage 
 
Less than 6          nil 
6 but less than 7         10 
7 but less than 8         20 
8 but less than 9         30 
9 but less than 10         40 
10 but less than 11         50 
11 but less than 12         60 
12 but less than 13          70 
13 but less than 14         80 
14 but less than 15         90 
15 or more        100”  
 

 
 
3.    The complaint  

 
 3.1 The complaint is that the respondent failed to include the employer’s portion of 

contributions plus interest when paying the complainant’s withdrawal benefit  
 

3.2 The complainant submits that in June 2001, the respondent paid him R174 
962.70, which represents his withdrawal benefit. However, the complainant 
contends that this amount should have been more as his pensionable service 
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was more than 15 years. 
 

  3.3 Further, the complainant submits that:  
 

“For every rand I contributed the employer contributed R2.37, therefore I was entitled to 
100% of my contributions plus interest and 100% of the employer contributions (i.e my own 
contributions multiplied by 2.3733 would constitute employers [sic] contributions).” 

 
  3.4 The complainant alleges that the respondent’s trustees’ failed to implement the 

rule amendment that was proposed on 29 May 1998, and therefore, the 
respondent did not include the employer’s portion of contributions in his 
withdrawal benefit.    

 
   3.5  The relief that the complainant seeks is that the respondent pay him the 

employer’s contributions including interest.  
 

4.   The employer’s response  
 

  4.1 Despite referring the complaint to the employer, it failed to file a response.  
  

5.   The respondent’s response  
 

    5.1 Mr S Davids, of the respondent’s administrator responded on behalf of the 
respondent.  

 
     5.2 The respondent submits that its administrator had investigated whether the 

complainant’s resignation benefit paid was correctly calculated. 
 

     5.3 Further, the respondent submits that in terms of rule amendment no.2 dated 26 
May 1998, the complainant’s withdrawal benefit was made up of his contributions 
as follows:  

 
Member contributions    R48 620.99 
Plus 10% compound interest   R37 440.54 
Interest     R  1 419.82 
Total member contributions  R87 481.35   
 

     5.4 Furthermore, the respondent submits that the employer’s 100% deemed 
contributions were in the amount of R87 481.35. Moreover, the respondent 
submits that the complainant’s contributions of R87 481.35, which included 
interest, added to the employer’s contributions, which also included interest. 
Therefore, the respondent submits that his gross withdrawal benefit amounted to 
R174 962.70. However, the respondent submits that it deducted R9 957.76 in 
respect of tax and R80 169.66 in respect of the complainant’s Standard bank 
micro loan thus his net withdrawal benefit was R84 835.28. 

  
6.   Determination and reasons therefor     
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    6.1 In terms of a letter dated 17 July 1998, sent by the FSB to the respondent it is 

clear that the respondent’s trustees’ made an application to the said body in 
respect of rule amendment no.2 which application was to replace rule 6.3 of the 
respondent’s rules with rule 3. Further, it is clear that with effect from 17 July 
1998, the FSB approved and duly registered the amendment.  

 
    6.2 The complainant contends that because his pensionable service was more than 

15 years, therefore, his withdrawal benefit should have been more. In support of 
this contention he submits that in order for the employer’s portion of contributions 
to be correctly calculated his contributions should be multiplied by 2.3733, which 
would constitute the employer’s portion of contributions. The complainant 
submits that his pensionable service commenced on May 1985 until 31 March 
2001. Therefore, he submits that his membership in the respondent has been 
over a period of 16 years. The complainant alleges that the respondent failed to 
pay him the employer’s portion of contributions despite his pensionable service 
being more than 15 years. Regarding cash payments to members if they resign 
and have been members of the respondent for a period of 15 years or more rule 
3.A.(ii) of the amended rule provides that such members be paid 100% of the 
employer’s contributions. In terms of rule 2(i) of the respondent’s rules his 
monthly contributions are equal to 7,5 per centum of 1/12th of his annual salary. 
Further, rule 3.2.2 of the respondent’s rules provides: 

 
 “The VALUATOR shall determine the rate of EMPLOYER contributions. Such rate shall be 

subject to review at each actuarial investigation in terms of Rule 8.3.” 
 

    6.3 There is no merit in the complainant’s contention that in order for the employer’s 
portion of contributions to be correctly calculated, his contributions should be 
multiplied by 2.3733, which he says would constitute the employer’s portion of 
contributions. In terms of rule 3.2.2 of the respondent’s rules the valuator 
determines the employer’s contributions. The determination of the employer’s 
contribution is done by undertaking an actuarial review at least once every three 
years. If such actuarial review indicates that the respondent’s assets are not 
adequate to provide for the benefits in terms of the respondent’s rules the 
valuator may recommend that future benefits may be reduced or future 
contributions increased pursuant to rule 8.3. The actuarial review is a condition 
that is imposed by the Registrar of Pension Funds which is obligatory on the 
respondent.  

 
    6.4 Further, it is clear that the deemed employer’s contributions of R87 481.35 were 

equal to the complainant’s own contributions over the term of his membership in 
the respondent. Furthermore, it is clear that in terms of rule 3.A.(ii) of the 
amended rule the respondent paid the complainant a withdrawal benefit equal to 
100% of the employer’s contributions. The employer’s level of contributions has 
been recommended by the valuator and was duly approved by the Registrar of 
Pension Funds. Section 13 of the Act provides: 
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 “Subject to the provisions of this Act, the rules of a registered fund shall be binding on the 
fund and the members, shareholders and officers thereof, and on any person who claims 
under the rules or whose claim is derived from a person so claiming.”   

 
    6.5 Contrary to the complainant’s opinion that the respondent’s trustees failed to 

implement the rule amendment that was proposed on 29 May 1998, there is 
documentary proof that such amendment was implemented by the respondent, 
hence, the complainant was paid 100% of the employer’s portion of contributions.     
  

 
    6.6 I am satisfied that the respondent paid the complainant the correct withdrawal 

benefit which included the employer’s portion of contributions which contributions 
were payable in terms of the respondent’s rules.  

 
    6.7 In the result, the complaint cannot succeed.  

 
DATED AT JOHANNESBURG ON THIS           DAY OF                         2008 
 
Yours faithfully 
 
 
 
 
 
_____________________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR  

  

 

 

 

 

 


