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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

 Your ref: PFA/KZN/5232/2005/TT  
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”): M PAPIAH v PROTEKTOR PRESERVATION 
PENSION FUND 
 
Introduction 
 

1. This matter concerns a request for a second withdrawal from a 
preservation fund. The complaint was received by this office on 30 August  
2005 and a letter acknowledging receipt thereof sent to the complainant 
on 9 September 2005. On 9 September 2005 a letter was dispatched to 
the respondent giving them until 30 September 2005 to file a response to 
the complaint. The response dated 30 September 2005 was received on 3 
October 2005. After considering the written submissions before me, I 
consider it unnecessary to hold a hearing in this matter. My determination 
and reasons therefor appear below.  

 
Facts 
 
2. You transferred to the Protektor Preservation Pension Fund (“the fund”) 

with effect from 1 June 2001 with a transfer value of R170 042.46.  On 17 
October 2001 you made a partial withdrawal of R85 000 from the fund.  

 
 

Complaint  
 

3. Your complaint is that you would like to make a further cash withdrawal 
from the fund equal to 20% of your current fund value.  

 
Fund’s response 

 

Z Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), R Maharaj (Snr 
Assistant Adjudicator), N van Coller (Assistant Adjudicator), L Mbalo (Assistant Adjudicator), J Mabuza (Assistant Adjudicator), V 
Abrahams (Assistant Adjudicator), S Gcelu (Assistant Adjudicator), T Thabethe (Assistant Adjudicator), M Ramabulana (Assistant 
Adjudicator) 
 
Office Manager: L Manuel 
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4. The fund states that in terms of rule 6.1 of the fund rules you are not 
allowed to make more than one withdrawal from the Fund. Rule 6.1  
reads:  

“Subject to the requirements issued by the REVENUE AUTHORITY from 
time to time, a MEMBER shall, in respect of each and every transfer to 
the FUND in terms of rule 3. (but not within the first three months after 
such transfer), have the right to receive a withdrawal benefit. Such 
withdrawal benefit shall be subject to any restriction in regard to 
withdrawals imposed at the time the transfer took place in terms of the 
rules of the transferring fund. Where the withdrawal is 
 

(a) total, the MEMBER shall have no further claim to benefits under the 
FUND in respect of the transfer so withdrawn; 

 
(b) partial, the MEMBER may not subsequently make any further 

withdrawal in respect of the remainder of the benefit arising from the 
transfer from which the withdrawal has been made.” 

  
Determination and reasons therefor 

 
5. Section 13 of the Act provides that the rules of a fund are binding on the 

fund and the members, shareholders and officers thereof, and on any 
person who claims under the rules or whose claim is derived from a 
person so claiming.  The Supreme Court of Appeal reiterated this principle 
in Tek Corporation Provident Fund & Others v Lorentz [2000] 3 BPLR 227 
(SCA) at paragraph [28]), when it stated that the trustees may only do with 
the fund’s assets what is set forth in the rules. If what they propose to do is 
not within the powers conferred on them by the rules, they may not do it.  

 
6. Rule 6.1 (b) clearly states that when you have made a partial withdrawal 

from the fund, you may not subsequently make any further withdrawal 
from the remaining benefit.  

 
7. The “revenue authority” referred to in rule 6.1 is the South African 

Revenue Services (SARS). The limits imposed by SARS are contained in 
paragraph 5 of Practice Note RF1/98 which reads: 

 
“5. Withdrawal benefits from the preservation fund 
No more than one withdrawal benefit may be paid by the preservation fund.  

Any amount deducted from the translocation benefit (excluding a transfer to a 

retirement annuity fund as envisaged above), including deductions in terms of 

section 37D of the Pension Funds Act, is regarded as the member’s first and 

final withdrawal benefit from the preservation fund.” 

 
 (“Translocation benefits” are defined in the Practice Note to mean 
 resignation,  retrenchment, dismissal or winding-up benefits from 
 employer funds).  
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8. Therefore, in terms of both the rules and the limits imposed by SARS, you 

may not make a second withdrawal from the fund.  
 
Relief 
 

9. In the circumstances, your complaint cannot succeed. 
 

SIGNED IN CAPE TOWN ON THIS        DAY OF                     2006 
 

Yours faithfully 
 
 
 

…………………………….. 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 


