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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

       Our reference:PFA/EC/6404/2005/SG 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956 (“the Act”): T R  Monoko v Firestone Provident Fund 
 
Introduction 
 
[1] The complaint concerns the exclusion of a nominated beneficiary from 

sharing in the distribution of a death benefit. 
 
[2] The complaint was received by this office on 14 November 2005, and a 

letter acknowledging receipt thereof was sent to you on 21 November 2005. 
The response to the complaint was received by this office on 13 December 
2005. After considering the written submissions before me, I consider it 
unnecessary to hold a hearing in this matter. My determination and reasons 
therefor appear below.   

 
Factual Background 
 
[3] Your uncle Mr Andrew Monoko (“the deceased”) was a member of the 

Firestone Provident Fund (“the fund”) at the time of his death (the date of 
death is not apparent from the papers before us). The deceased is survived 
by two wives, MN Monoko and MM Phantsi; two daughters, SM Monoko 
and AM Monoko and a minor son, AP Monoko. Upon his death a nett 
benefit of R329 020,23 became available for distribution.  

 
 
Complaint 
 
[4] Your complaint is that the deceased nominated you as one of the 

beneficiaries. Notwithstanding this, the trustees excluded you from sharing 
in the distribution of the death benefit.  
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Fund’s response 
 
[5] The fund contends that it distributed the death benefit in accordance with 

section 37C of the Act. It states that section 37C vests the board with 
discretion to distribute the death benefit, and the board has exercised its 
discretion judiciously. To arrive at its discretion, the fund submits, the board 
had due regard to various factors such as the age of dependants, the 
relationship of the dependants with the deceased, the extent of 
dependency, the financial status of the dependants and the amount of the 
benefit available for distribution. The fund thus allocated the death benefit 
as follows: 

 
Monoko AM (daughter)  20% (R65 804,04) 
Monoko SM (daughter)    20% (R65 804,04) 
Monoko AP (minor son)  30% (R98 706,09) 
Phantsi MM (second wife) 15% (R49 353,03) 
Monoko NM (first wife)  15% (R49 353,03) 

 
[6] The fund submits that the board, notwithstanding that you are a nominated 

beneficiary, found no compelling factors that warrant your inclusion to share 
in the distribution of the benefit. It further submits that the board had to 
balance that fact against other factors such as: that you were not a 
dependant of the deceased at the time of his death, you are a married man 
of more than 40 years of age and that you are gainfully employed. The fund 
submits that your reliance on the fact that you are a nominated beneficiary 
to share in the distribution of the benefit is misconceived. It says so, the 
fund submits, because section 37C overrides the deceased member’s 
freedom of testation as might have been expressed in a will or in a 
nomination form. 

 
Determination and reasons therefor 
 
[7] The distribution of the death benefit is governed by section 37C of the Act. 

Section 37C gives the board an unfettered discretion to distribute a death 
benefit amongst all dependants in a manner and proportion that is just and 
equitable. In exercising its discretion, the board must take into account a 
number of relevant factors, i.e the ages of the parties, the relationship with 
the deceased, the extent of dependency, financial affairs of beneficiaries, 
future earning potential and prospects of beneficiaries, the wishes of the 
deceased. (See Moir v Reef Group Pension Plan & Others [2000] 6 BPLR 
629 (PFA)). 

 
[8] The broad aim of section 37C is to limit the member’s freedom of testation 

to ensure that no dependants are left without financial support. Thus, a fund 
is not bound by a will nor is it bound by the nomination form. The member’s 
wishes expressed in the nomination form or a will are not an overriding 
factor, but merely constitute one of the factors to be taken into account (and 
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serve only as a guide) to the trustees in the exercise of their discretion. (See 
Mashazi v African Products Retirement Benefit Provident Fund [2002] 8 
BPLR 3703 (W)). Thus, your contention that you ought to have been 
included to share in the distribution of the benefit because you were 
nominated as beneficiary cannot be sustained.  

 
[9] The succinct provisions of section 37C as applicable in your case should be 

read in conjunction with the definition of the word “dependant” in section 1 of 
the Act. Section 1 of the Act provides: 

 
“Dependant, in relation to a member means- 
 
(a) a person in respect of whom a member is legally liable for maintenance; 
 
(b)  a person in respect of whom a member is not legally liable for maintenance, if such 

person- 
 

i) was, in the opinion of the board, upon the death of the 
member, in fact dependant on the member for maintenance; 

 
ii)  is the spouse of the member, including customary union 

according to Black law and custom or to a union recognised as 
a marriage under the tenets of any Asiatic religion; 

 
iii) is a child of the member, including a posthumous child, an 

adopted child and illegitimate child.    
 

 
(c) a person in respect of whom a member would have become legally liable for 

maintenance, had the member not died; 
 
[10] To arrive at its decision the fund had regard to various factors and found no 

compelling case in your favour to include you to sharing in the distribution of 
the benefit. It considered that you were not a dependant of the deceased at 
the time of his death in accordance with the definition of ‘a dependant’ as 
enshrined in section 1 of the Act. It further took cognisance of the fact that 
you are a married man of more than 40 years of age and that you are 
gainfully employed. As aforesaid, the member’s wishes as expressed in the 
nomination form or a will are not an overriding factor. In my view, the fund 
had properly considered the matter and had exercised its discretion 
judiciously. I, thus, find no grounds in law permitting me to interfere with the 
decision of the board.  

 
[11] In the result, your claim cannot succeed. 
 
 
Yours faithfully 
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Vuyani Ngalwana 
Pension Funds Adjudicator  
 


