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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): L DE LEEUW (“the complainant”) v 
SEVCORE SECURITY & CONSULTANTS CC t/a CORE SECURITY(“the first 
respondent”); NATIONAL RETIREMENT ANNUITY FUND (“the second 
respondent”) & LIBERTY GROUP LIMITED (“the third respondent”)  
 
 
1. INTRODUCTION 
 
1.1 In this complaint a member of a retirement annuity fund disputes his 

membership thereof and also demands the termination of his membership 
of the fund and a refund of his contributions to the fund prior to his 
reaching the age of 55 years.  
 

1.2 The complaint was received by this office on 16 January 2006 and a letter 
acknowledging receipt thereof sent to the complainant on 31 January 
2006. On the same date letters were dispatched to the respondents 
requesting them to submit their responses by no later than 21 February 
2006.  The second and third respondents’ joint response, dated 21 
February 2006, was received on 2 March 2006, while the first respondent’s 
was received on 15 May 2006.  All the responses were subsequently 
forwarded to the complainant for a reply, which was received on 5 June 
2006.  

 
1.3 After considering all the written submissions, it was considered 

unnecessary to hold a hearing in this matter. The determination and the 
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reasons therefor are set out below.  
 
2. FACTUAL BACKGROUND 
 
2.1 At the time of the lodging of this complaint the complainant had been in 

employment with the first respondent, as a security officer, since August 
1999.  With effect from 1 January 2005, the first respondent purchased 
retirement annuity policies from the third respondent on behalf of and on 
the lives of all its employees, by virtue of the provisions of which the 
employees became members of the second respondent.  
 

2.2 The complainant’s contractual retirement date was 1 January 2024. Over 
the period between January and June 2005 the first respondent deducted 
the monthly contribution of R150 to the second respondent from the 
complainant’s wages and paid the same over to the third respondent.  
Apparently, after being inspected by the body regulating the private 
security industry, the first respondent was allegedly informed that it should 
participate in the third respondent for that sector which is administered by 
NBC Holdings. The first respondent thereupon ceased paying contributions 
to the third respondent.  At that point contributions amounting to R900 had 
been paid to the first respondent on your behalf.   

 
3. THE COMPLAINT 
 
3.1 The complainant is alleging that he never willingly and knowingly became a 

member of the first respondent and is demanding that the first respondent 
and/or the third respondent refund him all the contributions made to it by 
himself and on his behalf, together with interest.  

 
4. THE RESPONSES  
 
The second and third respondent’s response 
 
4.1 The third respondent and the insurer confirm that the first respondent and 

the third respondent entered into an agreement to provide the former’s 
employees with benefits under the second respondent. They state that 
contributions were received from January to July 2005, whereafter “the 
contract lapsed”.  They further state that they are not in a position to 
comment on whether the complainant consented to entering into the 
contract as, they state, that matter is within the knowledge of the 
complainant’s employer.  
 

4.2 The second respondent and the third respondent conclude that this 
complaint falls outside the jurisdiction of this office because it relates to an 
employer-employee issue.  
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4.3 In response to an e-mail enquiry from a Senior Assistant Adjudicator dated 
26 March 2007, the third respondent explains that the impact of the 
“lapsing” of the contract is that all benefits in respect of the contract have 
been forfeited. 

 
4.4 It further states as follows:  
 

“In processing the above case it was found that the above mentioned contract 
needed to be reinstated and made paid up with effect from 1 July 2005. In addition, 
contract values needed to be enhanced in order to comply with the limits set out in 
the Statement of Intent. 
 
The following applied to this contract in determination of current value: 
 
Investment value at date of lapse     R864.09 
Less: Adjustment in respect of unrecouped expenses  R348.03 
Gives: Investment value immediately after being made paid-up R516.06 
Investment value at date of writing     R864.09” 

 
The first respondent’s response  
 
4.5 The first respondent submits that it informed the complainant about the 

retirement annuity policy and also about its status. It goes on to state that 
the complainant was subsequently furnished with the policy documentation 
which states, among other things, that he will only be entitled to receive a 
benefit from the second respondent after he has reached the age of 55 
years.   According to the first respondent, it ceased making contributions to 
the second respondent after it was advised by the Private Security Industry 
Regulatory Authority that it “could not have a provident fund through [its] 
brokerage but [through] NBC Holdings as they are the preferred brokers in 
the industry.”  
 

4.6 The first respondent concludes that benefit payouts will only come into 
effect when the complainant reaches the age of 55 years, and that “once 
the policy reaches maturity, all the contributions made by the policy holder 
and the first respondent’s contribution will be paid out to the policy holder”.   

 
 
DETERMINATION AND REASONS THEREFOR 
 
4.7 The issues for determination are whether the complainant is entitled to 

withdraw from the second respondent prior to reaching the age of 55 
years, and whether he has suffered any loss as a result of being unable to 
access his contributions to the second respondent before reaching the age 
of 55 years.   
 

4.8 The second respondent is a registered retirement annuity fund. Section 1 
of the definition section in the Income Tax Act 58 of 1962 contains a 
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definition of “retirement annuity fund”.  It appears from that definition that in 
order for such a fund to be approved for income tax purposes in respect of 
any year of assessment (by the Commissioner for the South African 
Revenue Service), the rules of the fund must, among other things, provide 
that no member shall be entitled to the payment of any annuity before he 
reaches the age of 55 years except in the case where he has become 
permanently incapable, through physical or mental infirmity, of carrying on 
his occupation.    

 
4.9 Rule 10 read together with rule 12 provide that a member becomes entitled 

to start receiving his fund pension at his normal pension date, which may 
not be earlier than his 55th birthday or later than his 70th birthday.  By virtue 
of its nature, the fund may only pay out retirement benefits in the form of 
annuities, and that may, in terms of the rules, only be paid upon the 
member’s reaching the age of 55 years. The complainant has not yet 
reached that age and is therefore not entitled to receive any benefit from 
the second respondent.   

 
4.10 As a member of the second respondent, the complainant is bound by its 

rules to the same extent as the fund, its shareholders, officers and 
beneficiaries (See section 13 of the Act).  So binding are the rules of a fund 
that its board of trustees may not do anything with the fund’s assets, 
including the payment of benefits, unless they are authorized to do so by 
the rules: (see Tek Corporation Provident Fund & Others v Lorentz [2000] 
3 BPLR 227 (SCA) at paragraph [28])  

 
4.11 It appears from the evidence before this Tribunal that the complainant is 

still in the first respondent’s service. Thus, even if the complainant had 
been a member of any other pension fund organization he would not have 
been entitled to any withdrawal benefit from the fund.  Clearly, the 
complainant has not suffered any compensatable loss through being 
unable to access his investment. Whether the complainant has suffered 
any loss as a result of the employer’s premature termination of 
contributions to the second respondent can also not be determined at this 
stage because no benefit have yet accrued to the complainant. Such loss, 
if any, can be determined when the complainant’s benefit becomes due 
and payable. It is instructive to note that the investment value of the 
complainant’s investment has remained the same (R864.09) since the date 
of termination of contributions.  

 
5 Relief 
 
5.1 In the result, the complaint is dismissed. 
 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2008. 
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Yours faithfully 
 
 
 
 
 
………………………………… 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

          
 


