
 

 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN CAPE TOWN) 

 

        CASE NO: PFA/FS/18770/07/NS 

 

 

In the complaint between: 

 

 

J D SHAHIM   Complainant 

 

and  

 

SHAHIM PROVIDENT FUND          Respondent 

 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE 

PENSION FUNDS ACT 24 OF 1956 (“the Act”) 
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1.  Introduction 

 

1.1 The complaint concerns the respondent’s failure to provide certain 

information to the complainant. 

 

1.2 The complaint was received by this office on 29 June 2007. A 

letter acknowledging receipt thereof was sent to the complainant 

on 15 October 2007. On 13 October 2007 a letter was dispatched 

to the respondent requesting it to file a response to the complaint 

by no later than 13 November 2007. The response was received 

on 16 November 2007 and a copy of same was forwarded to the 

complainant. A reply was received from the complainant on 17 

January 2008.  

 

1.3 After reviewing the written submissions before me, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below.   

 

 

2.  Factual Background 

 

2.1 On 24 July 2004 the complainant sent a letter to the respondent 

requesting certain information. The relevant portion of the letter 

reads as follows: 

 

  3. We hereby kindly request you to furnish us with the following 

particulars: 
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   3.1. Date of commencement of the fund. 

 

3.2 Who were the initial members of the fund? 

 

3.3 Who became members of the fund after 

commencement thereof until the present 

date and when did they become members? 

 

3.4 Particulars of the members whose 

membership terminated, the date of such 

termination and the benefits paid to the 

particular member. 

 

  3.5 The contributions made by each member. 

 

 3.6 When was the fund paid made paid up? 

 

 3.7 Documentary proof of the identity of the 

members. 

 

 3.8 Documentary proof of the identity of the 

persons appointed as trustees of the fund.” 

 

2.2 On 4 December 2006 the complainant received an e-mail from the 

respondent in response to the specific questions raised by him in 

his letter dated 4 July 2007. The response is as follows: 

 

  “3.1 Commencement date 1
st
 February 1980. 
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 3.2 Initial members of the fund, JJ Shahim, DJ Shahim, 

LP Shahim. 

  

 3.3 Subsequent members, GJ Shahim 1/3/1991, JD 

Shahim1/3/1991, V Shahim 1/8/1993. 

 

 3.4 Claims JJ Shahim death, DJ Shahim retirement, LP 

Shahim retirement. 

 

  3.5 Contributions were only made by the employer. 

 

  3.6 The last contribution was for April 1996. 

 

 3.7 The members were added to the fund by means of a 

new entrant form being completed by the employer. 

 

  3.8 We do not have record of the Trustees.” 

 

 

3.  Complaint 

 

3.1 The complainant states that the respondent has failed to provide 

him with the following information: 

 

3.1.1 The particulars of the benefits paid to the members 

referred to in paragraph 3.4 of the respondent’s e-mail; 

 

 3.1.2   The particulars of the contributions made by the 

employer on behalf of each member; 
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3.1.3  Copies of all entrant forms relating to the former and 

existing  members of the fund; and 

 

 3.1.4 Documentary proof of the identity of the persons 

appointed as trustees of the fund. 

 

3.2 The complainant requests this tribunal to make an order 

compelling the respondent to provide him with the aforesaid 

information. 

 

 

4.  Response 

 

4.1 The respondent refuses to provide information pertaining to 

contributions and benefits paid in respect of any other members of 

the fund to the complainant. The rationale for its refusal is that 

such information is confidential.  

 

4.2 The respondent states that according to its records, the employer 

contributed R38 939.71 towards it on behalf of the complainant. It 

avers that it is unable to provide a monthly breakdown of these 

contributions. 

 

4.3 The respondent reports that it is unable to provide copies of the 

installation information or the new entrant forms requested by the 

complainant because it does not have file records dating back to 
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1991. It claims that this response has been prepared based on the 

information from its administration system. 

 

 

5.  Determination and reasons therefor 

 

5.1 Section 35 of the Act states as follows: 

 

  “Right to obtain copies of or to inspect certain documents  

 

 (1) Every registered fund shall deliver to any member on 

demand by such member, and on payment of such sum 

as may be determined by the rules of the fund, a copy 

of the following documents, that is to say – 

 

  (a) the rules of the fund; 

 

 (b) the last revenue account and the last 

balance sheet prepared in terms of 

subsection (1) of section fifteen. 

 

 (2) Any member shall be entitled to inspect without 

charge at the registered office of a registered fund, a 

copy of any of the following documents and make 

extracts therefrom, that is to say – 

 

 (a) the documents referred to in subsection 

(1); 

 

 (b) the last report (if any) by a valuator 
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prepared in terms of section sixteen; 

 

 (c) the last statement (if any) and report 

thereon prepared in terms of section 

seventeen;  

 

 (d) any scheme which is being carried out by 

the fund in accordance with the provisions 

of section eighteen. 

 

5.2 It is quite clear that the information which the respondent has 

refused to provide to the complainant does not fall within the 

ambit of section 35 of the Act. This information relates to benefits 

and contributions relating to other members of the fund. The 

question which arises is whether the respondent is justified in 

denying the complainant access to such information. 

 

5.3 The scope of the member’s right to access to information was 

considered at length in the previous determination of this tribunal. 

In Caffin and Another v African Oxygen Ltd Pension Fund (1999) 

10 BPLR 113 (PFA) the Adjudicator stated (at 123C-I): 

 

 “It needs to be emphasised that the entitlement to information is 

limited to information which is relevant or appropriate. Legally 

privileged information, private personal information, confidential 

information the disclosure of which may cause harm, or 

information the disclosure of which may be unlawful, will 

arguably not be relevant information. Whether or not a member 

is entitled to certain information will depend on the 
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circumstances, the nature of the information sought and the 

purposes for which it is being sought. Each case will have to be 

decided on its merits. 

 

 Furthermore, the rules of the fund may grant rights to 

information in excess of those required by the Constitution, 

statute law or the common law. In the present case, rule 25 

grants members’ rights of access to information. However, the 

rule grants no rights beyond those granted by section 35 of the 

Act. 

 

 In addition, Circulars P.F. No. 86 and 90 oblige pension funds to 

furnish members with a variety of information. The information 

sought by the complainant goes beyond that which is provided 

for in the circulars. 

 

 The complainant wishes to have access to the minutes of trustee 

meetings and all documentation concerning the activities, 

deliberations and decisions of those to whom the administration 

of the fund has been delegated. He also requires information 

regarding the cost to the employer of the funding, the cost of 

fund administration and so forth. The crisp issue for decision 

then is whether the legal framework sketched above grants the 

complainant any right to such information. As stated, the duty of 

the trustees to act in good faith carries with it the concomitant 

right of members to have access to sufficient relevant 

information to protect and advance their rights, interests and 

expectations arising under the fund. In certain cases such 

information might well include relevant minutes of trustees 

meetings and the other information sought. 
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 Unfortunately, the complainant has framed his complaint in an 

abstract and general manner. Before I am able to rule that he is 

entitled to the information requested, he will have to make out a 

case that that information relates to any dispute or any matter in 

question which affects his rights, interests or expectations. The 

complainant has made out no case whatsoever in this regard. 

Instead he seeks a general order that all such information should 

be disclosed regardless of its relevance. Without proof of 

relevance, I decline to make such an order.” (sic) 

 

5.4  In casu, it is clear that the information which has been requested 

by the complainant as set out in paragraph 3.1 to 3.3 relates to the 

personal information of former and existing members of the 

respondent. It follows therefore that the respondent has quite 

correctly refused to produce such information to the complainant. 

Moreover, the complainant has made out no case to suggest that 

such information relates to any dispute or any matter in question 

which affects his rights, interests or expectations arising under the 

fund. Instead, he seeks a general order that all such information 

should be disclosed regardless of its relevance. Without, 

justification of its relevance, I decline to make such an order.  

 

5.5 It is clear from the respondent’s e-mail dated 4 July 2007 and its 

response that the complainant has already been placed in 

possession of the rules of the fund and some of the information 

that he has requested from the respondent. The only outstanding 

information to which, in my view, the complainant is entitled to 

have access is the names of trustees who have been appointed as 
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such in terms of rule 14(c) which states as follows:  

 

  “Subject to the provisions of the Act, the business of the Scheme 

shall be managed by a Board of Trustees consisting of 4 

members constituted as follows: 

 

(i) 2 memberss appointed by the Employer; 

 

(ii) 2 members elected by the Members by secret ballot, 

each Member having one vote; 

 

(iii) Each member of the Board will act as a Trustee to the 

Scheme for a maximum period of 1 year.” 

 

5.6 The commencement date of the above rule is 1 December 2001. 

Therefore the respondent is required to provide the details of the 

trustees from that date. 

 

 

6.  Relief 

 

6.1 The order of this tribunal is as follows: 

 

6.1.1 The respondent is directed to provide the complainant 

with the names of the persons who have been appointed 

as trustees in terms of rule 14(c) within two weeks from 

the date of this determination.  
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DATED AT CAPE TOWN ON THIS DAY OF                   2008 

 

 

 

 

______________________ 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 

 

 


