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RE:   DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24, 1956 (“the Act”): GJ MAIME (“the complainant”) v 
MUNICIPAL COUNCILLORS PENSION FUND (“the first respondent”) / 
DELMAS MUNIPAL COUNCIL (“the second respondent”) 

 
1. Introduction 
 
[1.1] This complaint concerns a benefit payable as a result of the death of MJ 

Maime (hereinafter referred to as “the deceased”) who was a member of 
the first respondent. The complainant lodged this complaint in his capacity 
as the brother of the deceased. 

 
[1.2] The complaint was received by this office on 8 September 2005. A letter 

acknowledging receipt of the complaint was sent to the complainant on 10 
October 2005. On 11 October 2005 a letter was dispatched to the second 
respondent giving it until 1 November 2005 to file a response to the 
complaint. On 12 October 2005 a letter was dispatched to the first 
respondent giving it until 1 October 2005 to also file a response to the 
complaint. The second respondent filed its response on 6 December 2005 
and the first respondent filed its response on 1 February 2006 and on 30 
January 2007. After considering the written submissions before the tribunal, 
it is considered unnecessary to hold a hearing in this matter. The 
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determination and reasons therefor appear below.   
 
  
2. Factual Background 
 
[2.1] The deceased passed away on 18 September 2003. Both the complainant 

and the first respondent submitted a copy of an undated and unsigned 
nomination form which was allegedly completed by the deceased wherein 
he nominated the complainant and his three children as beneficiaries to 
receive equal shares of 25% each. 

 
[2.2] Upon the death of the deceased, a death benefit of R218 179.17, less tax of 

R30 688.41 became payable. From the total balance of R187 490.76, the 
trustees recommended that half of that amount, being R93 745.38 be kept 
for one year from the date of death of the deceased and if no other claims 
were submitted, then same would be paid to the three minor dependants. 
From the other R93 745.38, an amount of R40 446.82 was allocated to the 
deceased’s 13 year old daughter; R31 492.04 to his 15 year old daughter 
and R21 806.52 to his 17 year old daughter. Mr Mahlalela from the first 
respondent’s administrators has since confirmed with my assistant 
telephonically on 5 February 2007 that the withheld half of the benefit has 
since been divided and paid into the trust account for the benefit of the 
same dependants. 

 
3. Complaint 
 
 The complainant is dissatisfied with the first respondent’s failure to 

apportion part of the benefit to him. He was advised that the benefit was 
paid into trust for the benefit of the late member’s dependants and he was of 
the belief that he would receive 25 % from the total amount payable as he 
was a nominated beneficiary of the deceased.  

 
4. Funds’ Response 
 
[4.1] One ZE Letjane from the first respondent’s administrators filed the response 

on behalf of the first respondent. He has highlighted the provisions and 
requirements of section 37C of the Act and has submitted that although 
there is a one-paged and unsigned “nomination form”, the first respondent 
has no proof that same was completed by the deceased and that they thus 
exercised their discretion in terms of section 37C. 

 
[4.2] The first respondent has conceded that the complainant lodged an 

application to be considered for apportionment of the benefit with the it, but 
that he did not indicate that he was dependent on the deceased. A 
recommendation was then made by the trustees of the first respondent 
based on the information on the file and taking into consideration the 
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amount available for distribution, his age and his dependency. It is 
confirmed that the benefit was then allocated into trust for the benefit of the 
kids.   

 
5. Determination and reasons therefor 
 
[5.1] Payment of death benefits is regulated by section 37C of the Act read with 

the definition of a “dependant” in section 1. A member’s nomination form is 
not binding on the trustees. The trustees are enjoined to effect an 
equitable distribution in terms of the Act. Thus the section takes 
precedence over other testamentary wishes which the deceased may 
have expressed. Thus, although the deceased may have expressed an 
intention to benefit a nominated beneficiary, it does not necessarily imply 
that a benefit will in fact be awarded because the deceased’s intention as 
contained in a nomination form is only one of the factors to be taken into 
account in allocating a death benefit. (see Mashazi v African Products 
Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W) at 3705J – 
3706C). It is the responsibility of the board of trustees when dealing with 
payment of death benefits to conduct a diligent investigation; to determine 
the beneficiaries; to decide on an equitable distribution and thereafter to 
decide on an appropriate mode of payment of the benefit allocated. 

 
[5.2] Section 37C (1) (a) is applicable to the present distribution. It provides 

thus: 
 
 “If the fund within twelve months of the death of the member becomes aware of or 

traces a dependant or dependants of the member, the benefit shall be paid to such 
dependant or, as may be deemed equitable by the board, to one of such dependants 
or in proportions to some or all of such dependants”. 

 

[5.3] Section 1 defines a dependant as a person in respect of whom the 
member is legally liable for maintenance or a person in respect of whom 
the member is not legally liable for maintenance if such person was, in the 
opinion of the trustees, in fact dependent on the member for maintenance; 
is a spouse or a child of the member.  

 
[5.4] In exercising their discretion, the trustees are required to consider relevant 

factors and ignore irrelevant facts. Further, the trustees are required to 
exercise that discretionary power properly and not fetter their discretion. 
(see Sithole v ICS Provident Fund and Another [2004] 4 BPLR 430 (PFA)). 
What the Act does not prescribe, however, are the factors to be taken onto 
account in exercising that discretion. The effect of this is that the trustees 
are given an unfettered discretion to determine which dependant will share 
in the benefit. However, the board must exercise its discretion properly by 
considering relevant factors and ignoring irrelevant ones. In TWC and 
Others v Rentokil Pension Fund and another [2000] 2 BPLR 216 (PFA) at 
224 H-225C, the following guidelines were set out: 
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  “the fund should have regard to a basket of factors including (but not limited to): 

• The age of the parties; 

• The relationship with the deceased; 

• The extent of the dependency; 

• The financial affairs of the dependants; and 

• The future earning potential and prospects of the dependants”. 
 

[5.5] In terms of the definition and according to the investigations conducted, 
the children of the deceased were found to be dependent on him for 
maintenance. The complainant has also conceded this fact and has not 
submitted any evidence nor argued that he was also dependent on the 
deceased. His complaint is based on the “nomination form” only and as I 
have discussed above, this is not a sufficient basis for one to benefit in 
terms of the provisions of section 37C.   

 
 [5.6] In the premises, this tribunal can find no reason for disturbing the decision 

of the board of trustees. There is no evidence before it to suggest bias on 
the part of the board or that it was influenced by irrelevant factors and 
disregarded relevant ones in distributing the benefit. 

 
[5.7] In the result, the complaint cannot succeed and is therefore dismissed . 
 
 

Dated at JOHANNESBURG on this the            DAY of                                 2008. 
 
  
Yours faithfully 

 
 
 
 
 
 
 

MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


