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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – GD KROG (“the complainant”) 
v JOINT MUNICIPAL PENSION FUND (“the respondent”)  

 
 
1. Introduction 
 
[1.1]  This complaint concerns the computation of the complainant’s retirement 

benefit, more specifically the substantial reduction in the complainant’s 
actuarial reserve value in the respondent, resulting from the changed 
valuation basis of the fund. This the complainant submits led to a 
retirement benefit that was approximately R587 890,46 less than he had 
initially been led to expect in terms of the benefit statement provided to 
him on 16 October 2002 and R714 991.46 less than the amount quoted by 
his actuary. The complainant seeks relief in the form of a finding that the 
conduct of the fund and/or the actuary and/or the trustees in applying a 
different valuation basis to the complainant’s benefit after the accrual of 
the benefit was unlawful. The complainant further seeks payment of the 
difference between the benefit received and the benefit calculated on the 
previous valuation basis together with interest thereon from the date of 
retirement to the date of payment. 

 

[1.2] The complaint was received by this office on 6 October 2005. A letter 
acknowledging receipt thereof was sent to the complainant on 21 October 
2005. On the same date a letter was dispatched to the respondent giving it 
until 11 November 2005 to file its response to the complaint. A response 
was received from the respondent on 6 April 2006. On 15 November 2006 
this office sought a response on the merits from the respondent. On 8 
December 2006 this office received a response from the respondent, 



 

 

2

albeit not on the merits. 
 
[1.3] After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 

 
2. Factual Background 
 
[2.1] The complainant was employed by the Benoni Municipality (“the 

employer”) in the capacity of engineering technician with the electricity 
department until his retirement on 28 February 2003. By virtue of his 
employment he became a member of the respondent until his retirement.  

 
[2.2] On 30 August 2002 he received a benefit statement from the respondent, 

which indicated that as at 30 June 2002 his actuarial value was R4 164 
891.00. He requested and received another benefit statement on 16 
October 2002, which confirmed that as at 30 September 2002, his 
actuarial reserve value was R4 164 891.00. The benefit statements 
provided that: 

 
“A MEMBER WHOSE MEMBERSHIP OF THE FUND TERMINATES AFTER 1 JUNE 
2002 WILL RECEIVE 100% OF HIS ACTUARIAL VALUE IN THE INVESTMENT 
RESERVE. ANY LUMP SUM BENEFIT PAYABLE BY THE FUND WILL BE INCREASED 
ACCORDINGLY, BASED ON THE FORMULA SUPPLIED BY THE ACTUARY.”  

 
[2.3] At the time the complainant was 56 years of age and had a period of more 

than twenty years pensionable service. This entitled him to retire early in 
terms of rule 33(2) of the fund’s rules. Rule 33(2) provided that: 

 
  “Notwithstanding the provisions of subsection (1), a MEMBER who has –  

 
(a) at least ten years’ PENSIONABLE SERVICE and who has attained an age 

five years younger than the PENSION AGE; or 
 
(b) at least twenty years’ PENSIONABLE SERVICE and who has attained an 

age of fifty years,  
 

shall have the right to retire on benefits calculated in terms of subsection (3) in 
respect of his PENSIONABLE SERVICE up to the date of his retirement.” 

[2.4] On the strength of the benefit statement the complainant elected to retire 
early and gave the fund notice to this effect. The complainant’s notification 
of early retirement from employment was dated 21 November 2002 and 
indicated to the employer that he intended retiring from service at the end 
of February 2003. His withdrawal form or exit form was signed and dated 
10 December 2002. Prior to his retirement date the respondent prepared a 
letter for the complainant containing the calculation of his actuarial interest 
as at that date. However, when the complainant attempted to collect the 
letter he was told by one Ms du Toit that an error was made in calculating 
the benefit and that the letter needed to be redone. On 14 March 2003 Ms 
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du Toit advised the complainant that at the time that he requested the 
actuarial calculation she had it and that it indicated his lump sum  benefit 
as being in excess of R4,4 million but that she was instructed by the CEO 
and the principal officer of the respondent not to distribute this to him. This 
was apparently as a result of the respondent’s election in terms of a 
resolution to withhold all payments for a period of 2 weeks. At that stage, 
however, the respondent had not yet taken a resolution to change the 
valuation basis of the respondent. 

 
[2.5] On 14 March 2003, after failing to obtain the actuarial interest calculations 

from the respondent, the complainant’s legal representative requested 
confirmation from the respondent that the complainant’s early retirement 
had been noted on its records and further requested a calculation of the 
complainant’s benefit at the date of retirement. They further requested 
confirmation from the respondent that the complainant could in terms of 
rule 33(3) read with rule 33(5) (b) take the entire value of his pension as a 
gratuity.  

 
[2.6] On 26 March 2003, Ms H Joubert, the erstwhile principal officer of the 

respondent, advised the complainant’s legal representative by letter that 
the respondent would permit the complainant to take the partial gratuity in 
full without prejudicing his right to take the balance of his benefit as a 
gratuity. In the said letter the respondent advised that the actuarial 
calculation of the total lump sum payable would only be finalised in two 
months time after which the figure would be provided to the complainant. 
The respondent also confirmed that the complainant would be allowed to 
elect to convert his pension to an additional gratuity.    

 
[2.7] On 2 April 2003 the respondent paid the complainant a gratuity in the 

amount of R705 055.00 less tax. At this stage the complainant sought the 
assistance of Ms B Bouwer, an independent actuary from Deloitte and 
Touche, to assist him with the calculations of the actuarial value in the 
respondent at his retirement date. Bouwer’s calculations showed that the 
complainant‘s actuarial value in the respondent would be R4 291 992.00 
at the date of retirement, which amount excluded an apportionment of the 
investment reserve. 

[2.8] On 4 April 2003, the complainant’s legal advisor advised the respondent 
that the complainant had elected to take the balance of his benefit as a 
gratuity and had calculated this balance independently through his actuary 
to be R3 586 937.00. A request was also made for interest to be added in 
terms of rule 33(6) as well as his share of the actuarial value in the 
investment reserve of the respondent. 

 
[2.9]   On 16 April 2003, the respondent responded by saying that the benefit 

calculated by the respondent’s actuary in terms of rule 33(5)(b) amounted 
to R3 577 000.54 in total. This it said was based on the gratuity plus the 
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capital value of the pension and that the balance of the payment, after 
deducting the amount already paid into the complainant’s bank account 
(which represented the partial gratuity) amounted to R2 871 998.00 and 
not R3 583 937.00 as calculated by the complainant’s actuary.  

 
[2.10]  This was R714 991.46 less than the figure quoted by the complainant’s 

actuary, and R587 890.46 less than the amount quoted in the benefit 
statement of 16 October 2002 

 
[2.11] On 28 May 2003 the complainant’s legal advisor informed the respondent 

that the complainant wished to take his lump sum entitlement but that he 
was reserving his rights to dispute the correctness of the calculations. The 
complainant received the amount of R2 896 067.76 in his account on 23 
May 2003, which included the interest to which the complainant was 
entitled from 1 March 2003 to the date of payment. 

 
[2.12]  On 29 May 2003 the complainant’s legal advisor requested information as 

to the methodology or the tables used by the actuary in calculating the 
amount paid and whether this methodology differed from that used to 
calculate the benefit statement of 16 October 2002 and, if so, what was 
the justification for the change in methodology or tables. The letter further 
confirmed for the respondent that the complainant had made his decision 
to take early retirement based on the benefit statement of 16 October 
2002. 

 
[2.13] The respondent responded to the complainant’s legal advisor on 19 June 

2003 and confirmed that the methodology used by the actuary had 
changed from previous calculations. The respondent also stated that the 
trustees had in fact resolved to amend the rules but that these 
amendments had to date not been approved by the Financial Services 
Board and could therefore not be communicated to the complainant at that 
stage. 

 
[2.14] The respondent has not filed a response on the merits thus the above 

facts are not disputed by the respondent.  
 
3.Background financial circumstances of the respondent 
 
[3.1] It is common knowledge that the respondent has over the period 

December 2002 to January 2003 incurred a loss in asset value of 
approximately R1.4 billion as a result of investments in the agricultural 
futures market.  

 
[3.2] An application was brought by the Registrar of Pension Funds appointing 

an interim Board of Trustees on 11 May 2004 to, inter alia, investigate and 
institute legal proceedings against the parties responsible for the loss and 
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to submit a scheme in terms of section 18 of the Act to the Registrar to 
restore the respondent, which was only 66.4% funded at the time to a 
financially sound condition.   

 
[3.3] The section 18 scheme necessitated a reduction of benefits. The 

respondent being a hybrid pension fund has features of both the traditional 
defined benefit and defined contribution structure. The rules of the 
respondent provide for defined benefits payable to members. However, 
the contributions payable by the members and the employer are also 
fixed. In this sense the respondent is not run on a “balance of cost” basis. 
In a balance of cost fund, the employer is obliged to increase its 
contribution rate, as deemed necessary by the actuary, to ensure the 
financial stability of the fund. In the present case, if the respondent was in 
deficit, the benefits had to be reduced in order to maintain its financial 
soundness. Alternatively, the valuation basis of the fund has to be reduced 
in order to accommodate the reduction in funding. 

 
[3.4] In view of the drastic losses incurred, and the consequent underfunding of 

the fund, it was decided to change the valuation basis of the fund with 
effect from 1 January 2003. It was this changed valuation basis that 
occasioned the significant reduction in the complainant’s actuarial reserve 
value, and consequently the value of his retirement benefit, giving rise to 
the present complaint.   

 
4. Complaint 
 
[4.1] Mr J Mort and Ms T Jithoo, the complainant’s legal representatives, filed 

the complaint on the complainant’s behalf.  
 
[4.2] The complainant asserts that whilst it accepts that a fund may change its 

valuation basis it does not accept that this can be done retrospectively to 
reduce rights and benefits that have already accrued to the member in 
terms of the rules, and that are already due and payable.  

 
[4.3] The complainant submits that that he is entitled to the retirement benefit 

calculated on the previous valuation basis is clear from the fact that if he 
elected to convert the whole of his pension entitlement to an additional 
gratuity, rule 33(5)(b)(i) required that the total gratuity was to be no less 
than his “actuarial interest on the date of his retirement”. He submits that it 
is significant that this rule does not simply say that he is entitled to his 
actuarial interest as determined by the actuary. He submits that it fixes the 
date on which the determination is to be made. He submits that Rule 
33(5)(b)(i) therefore acts to curtail the powers of the actuary and the board 
so that even where a change in the valuation basis became necessary, 
the rules do not permit it to be applied retrospectively to reduce the rights 
and benefits that have already accrued and that are already due and 
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payable. The complainant further submits that apart from these rules, the 
member’s benefit accrues upon the happening of the event that gives rise 
to the benefit; a retirement benefit therefore accrues on the date of 
retirement. 

 
[4.4] Rule 33(5)(b)(i) provides that: 

 
“the total amount of the GRATUITY shall not be less than such MEMBER’S  

actuarial interest on the date of his retirement.”  

 
[4.5] The complainant further submits that if the respondent saw it necessary to 

reduce benefits that already accrued to members and that were due and 
payable it should have approached the Registrar of Pension Funds using 
one of the mechanisms provided in the Act so that this could have been 
considered and, if appropriate, approved and overseen. The complainant 
referred to Maree v Joint Municipal Pension Fund and Another [2005] 4 
BPLR 319 (PFA) in support of this contention. The complainant submits 
that the respondent was not at liberty to simply ignore the law and its own 
rules. 

 
[4.6] The complainant further submits that rule 33(5)(c) provides that the option 

to convert a pension into an additional gratuity be exercised before or on 
the complainant’s retirement date. However, the complainant submits that 
the respondent withheld the information sought and needed by the 
complainant in order to make an election. He accordingly argues that his 
failure to make an election to convert his pension to a gratuity cannot be 
held against him. The complainant further submits that the respondent 
cannot undermine the rights conferred on the complainant by virtue of rule 
33(5)(b)(i) by delaying the fulfillment of its obligations under the rules and 
the law. 

 
[4.7] The complainant further submits that the respondent’s reference in its 

letter of 19 June 2003 to rule amendments, which was not registered at 
the time that the complainant’s benefit was reduced, was not applicable to 
the complainant as only the rules registered at the time would have 
application pursuant to section 12 of the Act and Mostert NO v Old Mutual 
Life Assurance Company (South Africa) Ltd [2001] 8 BPLR 2307 (SCA).     

 
5. Response 
 
[5.1] This office received a response from Mr D Joseph, the principal officer of 

the respondent, on its behalf. 
 
[5.2] The respondent submitted that it had issued summons against the 

complainant claiming a refund of retirement benefit paid to him in February 
2003. The respondent alleges that certain benefit enhancements made in 
May 2002 were unlawful because they were paid from its surplus. It 
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submitted that the complainant filed a notice of intention to defend the 
matter.  

 
[5.3] It submitted that in terms of section 30H(2) of the Act I shall not investigate 

a complaint if before the lodging of the complaint, proceedings have been 
instituted in any civil court in respect of a matter, which would constitute 
the subject matter of the investigation.    

 
[5.4] It requested that I suspend further investigation until such time as the High 

Court proceedings are finalised. 
 
6. Determination and reasons therefor 
 
 Point in limine 
 
[6.1] The first issue which falls for determination is whether I have jurisdiction to 

determine this complaint. The fund, in essence, submits that I do not have 
jurisdiction in terms of section 30H(2) of the Act since it has instituted 
proceedings in the Witwatersrand Local Division of the High Court, under 
case number 18630/05, by issuing summons against the complainant, on 
22 August 2005. The basis of the action was the recovery of the special 
bonus service amount of R276 228.00 that was paid to the complainant 
upon his retirement allegedly unlawfully from the respondent’s surplus. 

 
[6.2] The complainant lodged his complaint with this office on 6 October 2005. 
 
[6.3] Section 30H(2) provides: 
 

“The Adjudicator shall not investigate a complaint if, before the lodging of the 

complaint proceedings have been instituted in any civil court in respect of a 
matter which would constitute the subject matter of the investigation.” 

 

[6.4] The complaint before this tribunal is that the complainant was entitled to 
have his retirement benefit computed on the previous valuation basis as 
the complainant argues a fund may not change its valuation basis 
retrospectively to reduce rights and benefits that have already accrued to 
the member in terms of the rules, and that are already due and payable  

 
[6.5] It is clear that the subject matter of the complaint lodged with this tribunal 

(which relates to the change in valuation basis) is distinguishable from the 
subject matter which formed the basis of the proceedings instituted in the 
High Court (recovery of the special bonus amount paid to the 
complainant). By reason of the aforegoing I am not precluded from 
investigating this complaint.  

 
[6.6] On 26 October 2005 the complainant filed a counterclaim in the High 

Court matter; the subject matter being almost identical to the subject 
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matter of the complaint before our office. 
 
[6.7] However, that counterclaim was filed in the High Court after the lodgment 

of the complaint with this office and therefore does not fall within the 
purview of section 30H(2). I shall therefore proceed with the merits of the 
complaint.     

 
 Merits 
 
[6.8] The complainant became entitled to a retirement benefit on 28 February 

2003 equivalent to the value of his actuarial interest in the respondent on 
that date pursuant to rule 33(5)(b)(i) of the rules. The indications are, 
supported by the respondent’s benefit statements dated 30 August 2002 
and 16 October 2002, that at that time the complainant’s actuarial reserve 
value was R4 164 891.00. Ms du Toit of the respondent indicated that his 
lump sum benefit was in excess of R4.4 million. Subsequent to the accrual 
of his benefit, the complainant’s benefit was reduced by R587 890.46 
compared to the benefit statement provided in October 2002 and more 
than R714 991.46 less than the amount calculated by the complainant’s 
actuary. It is not disputed that the reduction in the retirement benefit was 
attributable to a change in the valuation basis implemented with 
retrospective effect.   

 
[6.9] I can find no authority to justify a new valuation basis being applied to 

benefits which have already accrued and which led to the reduction of the 
complainant’s retirement benefit. There is further nothing before me which 
in law permitted the reduction of the complainant’s benefit after the benefit 
had accrued to him (See Maree supra at paragraphs 23 and 24). The 
section 18 scheme approved by the Registrar further did not allow this.  

 
[6.10] The complainant retired on 28 February 2003. On that date he became 

entitled to a retirement benefit that fell to be quantified in accordance with 
the rules and valuation basis prevailing on that particular date. In the 
present case, the complainant is therefore entitled to his actuarial interest 
computed on the previous valuation basis. 

 
7. Relief 
 
    I therefore make the following order:  
 
[7.1] The conduct of the respondent in applying a different valuation basis to the 

complainant’s benefit after the accrual of the benefit is declared unlawful;  
 
[7.2] The respondent is directed to calculate the complainant’s actuarial interest 

in it as at 28 February 2003 on the valuation basis that obtained at that date; 
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[7.3] The respondent is directed to make payment to the complainant in the 
above amount less any amounts already paid, and less any applicable 
deductions in terms of the provisions of section 37A read together with 
section 37D of the Pension Funds Act, 24 of 1956, within 14 days of this 
determination; 

 
[7.4] The respondent is to pay to the complainant interest on the amount set out 

in paragraph [7.3] above at the rate of 15.5% from 1 April 2003 until date of 
final payment. 

 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
Yours faithfully 

 
 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


