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                         Please quote our reference: PFA/GA/13316/2007/SM  
 
 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – MJ SEHAULE (“the 
complainant”) v LIBERTY LIFE (“the respondent”) 

 
1. Introduction 
 
[1.1]  The complaint concerns the payment of interest on the complainant’s 

retirement benefit as a result of the delay in the payment of her benefit by 
the respondent. 

 
[1.2] The complaint was received by this office on 28 March 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 14 May 
2007. On the same date a letter was dispatched to the respondent giving it 
until 13 June 2007 to file its response to the complaint. A response was 
received from the respondent on 29 May 2007.  

 
[1.3] This response was forwarded to the complainant on 2 October 2007 and 

27 November 2007. The complainant was given an opportunity to file his 
further submissions by 9 October 2007 and 4 November 2007 
respectively. On 28 November 2007, this office received the complainant’s 
further submissions. 

 
[1.4] Having considered the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 
background facts are well known to all the parties, only those facts that are 
pertinent to the issues raised herein shall be considered. My determination 
and reasons therefor appear below. 
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2. Factual Background 
 
[2.1] The complainant applied for a retirement policy with the respondent’s 

Retirement Preserver Provident Plan (“the fund”) during November 2002. 
The policy commenced on 4 November 2002 and was due to mature when 
the complainant reaches the age of 65.  The complainant paid a single 
lump sum contribution of R17 881.64 for his retirement policy. 

 
[2.2] On 29 March 2007 the complainant withdrew from the fund. The 

respondent paid the complainant an amount of R28 191.62 following his 
withdrawal from the fund.  

 
3. Complaint 
 
[3.1] The complainant submitted that the respondent delayed the payment of 

his benefit from the fund following his retirement. He contends that he 
notified the respondent of his intention to retire on 25 October 2006. The 
complainant further alleges that she faxed form A and B, a copy of his 
identity and his bank statement to the respondent on 31 October 2006 and 
5 March 2007. 

 
[3.2] The complainant submitted that the respondent subsequently advised him 

that payment of his benefit has not been made after he enquired from it on 
27 March 2007. Therefore, the complainant requests that the respondent 
should pay interest on his benefit from October 2006 until the date of 
payment. Further, the complainant requests that the respondent should be 
ordered to pay for the cost of the assistance he received from his 
consultants, Kutullo Consulting.  

 
4. Response 
 
[4.1] Mr P Singh, the manager (Policy changes and Disbursements) of the 

respondent, filed a response on behalf of the respondent. He confirmed 
that the complainant withdrew from the fund on 29 March 2007 and was 
subsequently paid an amount of R28 191.62. He indicated that the 
complainant was requested to provide the respondent with a completed 
and signed preserver payment request form, a copy of his identity 
document, a completed form B and proof of his account details.  

 
[4.2] He pointed out that the complainant sent a copy of his identity document 

and a preserver payment request form to the respondent on 1 December 
2006. However, he indicated that the complainant omitted to sign the 
preserver form. Further, he submitted that a completed form B and proof 
of his account details were still outstanding.  

 

[4.3] He submitted that the respondent received the correct and completed 
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documents from the complainant on 20 March 2007 and was only able to 
apply for a tax deduction directive from that date. He further submitted that 
the value that was used to apply for a tax directive increased to R28 
953.57 from the date that the complainant requested payment of his 
benefit. 

 

[4.4] Moreover, he submitted that the complainant’s financial adviser or 
consultant was notified of the outstanding documents from the 
complainant. Therefore, he submitted that the complainant was not unduly 
prejudiced by the late payment of his benefit.  

 
5. Determination and reasons therefor 
 

[5.1]  It is common cause between the parties that the complainant received 

payment of his benefit following his withdrawal from the first respondent on 

29 March 2007. There is a dispute of fact as to whether the respondent is 

liable to add late payment interest to the complainant’s benefit. The 

complainant contends that he has been trying to get payment of his benefit 

since his withdrawal from the fund whereas the respondent avers that it 

only obtained all the necessary documents from the complainant on 20 

March 2007.  

 

[5.2]  Thus, the first issue that falls for determination is whether the respondent 

is liable for late payment interest occasioned by the delay in the payment 

of the complainant’s benefit. The second issue is whether the respondent 

should bear the cost of the assistance that the complainant received from 

his consultants. 

 

[5.3]  The respondent submitted that the complainant sent a preserver payment 

request form to the respondent without his signature and further omitted to 

submit a completed form B and proof of his account details. It further 

indicated that it only received all the outstanding documents from the 

complainant on 20 March 2007. Further, the respondent indicated that it 

advised the complainant’s consultants of the outstanding information. It is 

clear that the complainant did not submit anything to dispute the veracity 

of the respondent’s submissions in this regard. The complainant did not 

dispute the fact that he submitted a preserver form without signing it or 

that there were outstanding information at the time he requested payment 

of his benefit. Further, the complainant’s consultants did not dispute the 

fact that they were advised of the outstanding documents that were 

needed in order to finalise the complainant’s claim. 

 

[5.4]  Thus, it is clear that the delay in the payment of the complainant’s benefit 

was caused by his failure to submit all the necessary documents to the 
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respondent timeously. Alternatively it could have been caused by the 

failure of his consultants to advise him timeously of the outstanding 

documents.  

 

[5.5]  Moreover, the respondent provided cogent reasons for the delay as it had 

to apply for a tax directive after receiving all the necessary information 

from the complainant. It follows that the respondent is not at fault for the 

delay in the payment of the complainant’s benefit. 

 

[5.6]  In any event, the only basis upon which the complainant could claim late 

payment interest is if it is provided for in the policy contract or if there was 

a contractual agreement in this regard (see Lawrence v Medical Rescue 

International Retirement Plan and Others [1999] 12 BPLR 365 (PFA) at 

paragraph 24 and Commissioner for Inland Revenue v First National 

Industrial Bank Ltd 1990 (3) SA 641 (A)). There is no provision in the 

complainant’s policy for late payment interest on benefits. Therefore, this 

aspect of the complainant’s complaint cannot succeed.  

 

[5.7]  As regards the costs the complainant allegedly incurred for the assistance 

he received from his consultants, this tribunal has held that it has the 

power to issue costs orders in terms of the Uniform Rules of the High 

Courts read together with section 30O of the Act. This is due to the fact 

that this tribunal, like other civil courts, receives complaints where parties 

have incurred expenses in trying to present their complaints before the 

Adjudicator (see GF Osbourne v MM Retirement Annuity Fund and Others 

PFA/GA/18285/07 at paragraph 42-unreported). The object is that the 

party to whom costs are awarded is afforded full indemnity for every 

expenditure reasonable incurred by him/her in relation to his/her claim or 

defence (see Bowman NO v Avraamides and Another 1991 (1) SA 92 at 

95C-D). Only amounts which the complainant has paid, or becomes liable 

to pay in connection with the due presentation of his case are recoverable 

(see Texas Co (SA) Ltd v Cape Town Municipality 1926 AD 476 at 488).  

 

[5.8]  However, having regard to the decision reached by this tribunal in this 

matter the complainant is not entitled recover the cost of the assistance he 

received from his consultants from the respondent. This due to the fact 

that there is uncontested evidence that the delay in finalizing payment of 

the benefit was caused by the failure of the complainant or his consultants 

to provide the respondent with the necessary documents timeously.  

 

[5.9]  This tribunal does not have the power to adjudicate the issue as to 

whether the complainant’s consultants advised him appropriately and 



 

 

 

5

timeously regarding the outstanding documents that were needed for the 

payment of his benefit. This is due to the fact that this tribunal does not 

have jurisdiction over matters relating to financial advisers. Any complaint 

relating to the conduct of a financial adviser should be referred to the 

Office of the Ombud for Financial Services (“the FAIS Ombud”) which was 

established in terms of section 20 of the Financial Advisory and 

Intermediary Services Act 37 of 2002.  

 

[5.10] In the result, the complaint cannot succeed. 
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
Yours faithfully 
 
 

 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


