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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): R E ROSEVEAR (“the complainant”) 
v AMPLATS EMPLOYEES PENSION FUND (“the first 
respondent”)/ALEXANDER FORBES FINANCIAL SERVICES (“the 
second respondent”) 

 
 Introduction 
 
[1] This complaint concerns the value of a withdrawal benefit payable upon the 

complainant ceasing contributions to the first respondent and becoming a 
deferred member of the first respondent.     

 
[2] The complaint was received by this office on 30 November 2005 and a 

letter acknowledging receipt thereof was sent to the complainant on 16 
February 2006. On the same date a letter was sent to the second 
respondent giving it until 9 March 2006 to file a response to the complaint. 
A response dated 7 March 2006 was received from the first respondent on 
11 August 2006. On 10 August 2006 a letter was addressed to the 
complainant giving him until 17 August 2006 to file a reply to the first 
respondent’s response. A reply dated 14 September 2006 was received 
from the complainant on the same date. Having considered the written 
submissions before me, I consider it unnecessary to hold a hearing. 

 
[3] Save for setting out only those essential facts that are pertinent to the 

issues raised herein, I shall not burden this determination by repeating the 
background facts as they are well-known to all parties. 

 
 Facts in brief 
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[4] The complainant was at various stages during the tenure of his 
employment with the Randfontein Estates Gold Mine, which fell under the 
aegis of JCI, a non-contributory or deferred member of the first respondent 
and an active member of the Sentinel Mining Retirement Fund. In fact, to 
date, the complainant is still an active member of the Sentinel Mining 
Retirement Fund and still employed by the same employer. 

 
[5] Upon ceasing contributions to the first respondent, the complainant 

assumed membership of the Sentinel Mining Retirement Fund and his 
investment value in the first respondent was retained. 

 
[6] While still an active member of the Sentinel Retirement Fund, the 

complainant claimed and was paid a withdrawal benefit from the first 
respondent. 

 
[7] The value of the withdrawal benefit paid to the complainant now forms the 

subject-matter of this complaint. 
 
 Complaint 
 
[8] The complainant express dissatisfaction with the value of the withdrawal 

benefit paid to him by the first respondent. The complainant aver that he 
had been prejudiced in that he was only paid half the amount which 
constituted his value in the first respondent at the time of his withdrawal. 
The complainant pose the following questions: “Did Alexander Forbes 
follow the correct procedure or rules with regards to the benefit due to me? 
and was the benefit halved before being taxed due to the fact that the 
companies portion was not paid out?” (sic). Although this is not formulated 
in precise terms, the complainant seem to express the view that he was 
paid 50% of his fund value because the first respondent was unaware that 
he was still working for the same employer that he worked for when he was 
still a contributory member of the first respondent.  

 
[9] The complainant contends that when his employer transferred him to one 

of its subsidiaries after 1991, he was of the view that his pension benefit 
was also transferred but only discovered by chance during 2003 that his 
benefit had been retained in the first respondent on a non-contributory 
basis.     

 
[10] The complainant seeks the investigation by this tribunal on the matter “to 

ensure that a fair procedure was followed in the determining of all benefits 
due to myself in this regard”. 

 
 Response 
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[11] By way of a historical backdrop, the first respondent firstly states in its 
response that the complainant was its member and a member of the 
Sentinel Mining Retirement Fund at various stages of his working life. The 
first respondent points out that when a member worked at the mines, the 
procedure then prevailing was that when a member moved from one mine 
to another, the member’s and the employer’s contributions were retained in 
the fund to which they had been contributing and a member would 
commence contributing to the new fund as a new member. Service was 
considered as contributory across all the funds, so says the first 
respondent, although the member was only contributing to one fund at a 
time. Benefits were not transferred between the funds, the first respondent 
further states, while the member was still working in the mining industry to 
facilitate ease of administration as there was large-scale mobility between 
the mines. It was only upon retirement, concludes the first respondent, that 
a member received a pension from all the different funds with service over 
the period. 

 
[12] The first respondent further states that, in terms of its rules, pension 

benefits were based on contributions with a bonus for years of service.   
 
[13]  As regards the specifics of the complaint, the first respondent restates that 

the complainant was its non-contributory member when he contacted it to 
claim payment of the withdrawal benefit during 2004. The first respondent 
further states that it paid the complainant a withdrawal benefit in the 
amount of R17 877.00 after deduction of income tax of R3 713.78. 

 
[14] The first respondent contends that the withdrawal benefit claim form 

completed by the complainant and to which the complainant appended his 
signature contained a declaration to the effect that the complainant 
understood that should he be its member and/or member of the Mine 
Officials Pension Fund (subsequently called Sentinel), he was not entitled 
to a withdrawal benefit until his membership of all the funds was 
terminated. The said declaration, the first respondent further states, 
provided that in the event of the complainant making a false declaration in 
this regard, the payment to him would still be deemed to be valid and the 
first respondent disavows liability “for loss of greater benefits that may have 
accrued”. 

 
[15] It is the first respondent’s further submissions that the complainant 

indicated, by way of a signature, in the withdrawal benefit claim form that 
he was no longer a contributing member of the Mine Officials/Employees 
Pension Fund. 

 
[16] The first respondent then seems to argue that by the use of the following 

words in the complaint, the complainant imply or insinuate that the 
complainant incorrectly signed the declaration. Such words, as appear in 
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the complaint are:“…if this is the case then I would like to point out that I 
am still employed in the mining industry and have an unbroken service 
record from 01/06/1998 till date…”(sic). 

 
[17] It is pointed out by the first respondent that it is a defined benefit fund and 

that upon withdrawal, the benefit payable is a return of member 
contributions plus 3% per annum simple interest.  

 
[18] The first respondent then makes a submission that the complainant’s 

benefit was paid in accordance with his entitlement in terms of the rules.  
 
[19] It is further contended by the first respondent that prior to the payment of 

the complainant’s benefit, the complainant, by way of a facsimile 
transmission dated 1 June 2004 from Alexander Forbes, the second 
respondent, advised of the benefit the complainant would receive if he 
opted to transfer his benefit from the first respondent to an approved 
retirement vehicle and if he elected to take his benefit as a cash lump sum. 
The first respondent points out that the benefit the complainant would have 
received had he transferred his benefit was two times the value he 
received when he opted to take his benefit in the form of cash. The first 
respondent further states that the withdrawal form that the complainant 
subsequently completed and signed was attached to the said facsimile 
transmission and this, the fund submits, implies, albeit tacitly, that the 
complainant was aware of the differences in value of the two benefits prior 
to completing the withdrawal form. 

 
[20] The first respondent further submits that the trustees have discharged their 

duties as enshrined in section 7D(c) of the Act in that they provided the 
complainant with sufficient information prior to the payment of his benefit to 
enable him to make an informed decision regarding the choices of benefit 
made available to him. 

 
[21]  It is further submitted by the first respondent that in choosing a withdrawal 

benefit, the complainant cannot now plead ignorance of the consequences 
of his decision. 

 
[22] In the ultimate analysis, the first respondent submits that the complainant 

opted for a cash benefit while being fully cognisant that cash benefits were 
less profitable than transfer or preservation benefits. The complainant 
signed the declaration, it is further submitted, wherein the first respondent 
disavowed liability for any false declarations on the complainant’s part; the 
fund declared that payment to you will be in full and final settlement and 
now, the fund goes further, “the onus rests with you to have understood the 
intention of the declaration”. 

 
[23] The fund seeks that I dismiss the complaint. 
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[24] Alexander Forbes, the party cited as a respondent herein, did not favour 

this office with a response. 
 
 Determination and reasons therefor        
 
[25] Before traversing the merits of the complaint, it is perhaps apposite to 

mention at this point that Alexander Forbes, the party cited as a respondent 
herein, is an administrator of pension funds registered as such pursuant to 
the provisions of section 13B of the Act. In its capacity as the administrator 
of the fund, Alexander Forbes acts on the instructions of the fund trustees, 
is subject to the fund rules and the Act and, more importantly, Alexander 
Forbes acts as an agent of the fund. It would have been appropriate to cite 
the fund as a party to these proceedings as it is the fund which is the 
repository of pension fund monies and against whom an order 
appropriately may be made. However, because of the view I take on the 
merits of the matter, I consider it unnecessary to further canvass this point. 
In any event, Alexander Forbes, who could have raised this point in its 
response, has elected not to take part in these proceedings. 

 
[26] Narrowed down to its essentials, your complaint relates to the application   

or interpretation of the rules of the fund that purportedly reduce the value of 
the withdrawal benefit paid to you on leaving the fund and alleges, 
alternatively, an improper exercise of powers; maladministration resulting in 
prejudice and/or that a dispute of law has arisen in relation to the fund 
between you and Alexander Forbes. 

 
[27] In Tek Corporation Provident Fund and Others v Lorentz [2003] 3 BPLR 

227 (SCA) at paragraph 28, the court stated: 
 
  “What the trustees may do with the fund’s assets is set forth in the 

rules…” 
 
 This is confirmed by section 13 of the Act which provides: 
 

“Binding force of rules – Subject to the provisions of the Act, the rules of a 
registered fund shall be binding on the fund and the members, 
shareholders and officers thereof, and on any person who claims under 
the rules or whose claim is derived from a person so claiming”. 

 
[28] Rule 6.12 of the fund rules provides thus: 
 
  “6.12 Cessation of Membership 
 

6.12.1 Subject to the provisions of Rule 10(d), if a Member who is not 
in the Service of an Employer ceases to be a Member for any 
reason other than death and no Benefit is payable in terms of 
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any other Rule, he shall be entitled to receive his Accumulated 
Contributions on so ceasing to be a Member”. 

 

 “Accumulated Contributions” is, in turn, defined in the following terms: 
 

  “Accumulated Contributions” shall mean, for a Member, the total of – 
 

(a) the Member’s Contributions increased by three per cent in respect of 
each complete period of twelve months during which he is or is 
deemed to be a Member ; and 

 
(b) the Member’s Additional Contributions increased by three per cent in 

respect of each complete period of twelve months from the date he 
commenced making additional contributions to the date of ceasing to 
be a Member.” 

 
[29] It is not in dispute that at the time the complainant was paid a withdrawal 

benefit, the first respondent also furnished him with a benefit statement 
issued by the second respondent dated 18 June 2004, which provided 
the breakdown of how his benefit was computed. It is further common 
cause that prior to the payment of the benefit, the complainant was in 
receipt of a facsimile transmission from the second respondent dated 1 
June 2004 in which was set out the value of the benefit the complainant 
would be entitled to if he elect to transfer his benefit on the one hand, and 
the value he would receive in the event of opting for a cash lump sum on 
the other. 

 
[30] In light of the foregoing, it is clear to me that in calculating and effecting 

payment of the withdrawal benefit, the first respondent acted in 
accordance with its rules, in particular rule 6.12.1 read with the definition 
of accumulated contributions. 

 
[31] Is further the finding of this tribunal on the probabilities that prior to 

exercising of the aforesaid election, the complainant was fully cognisant 
of the disparity in values of the benefits he would receive in the event of 
him exercising an election, one way or the other.  

 
[32] The complainant when submitting his withdrawal benefit claim form to the 

first respondent made a declaration that: 
            
           “I hereby understand that should I be a current member of the Mine 

Officials/Employee Pension Fund or the Amplats Officials Employees Pension 
Fund, I shall not be entitled to any benefits and any benefits will be deferred until 
my membership of the abovementioned Fund(s) ceases. Any payment made on 
a false declaration will be deemed to be valid and the fund will accept no liability 
for loss of greater benefits that may have accrued.” 
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           The complainant made a false declaration that he is no longer a 
contributing member in the Mine Official Pension Fund(now known as 
Sentinel Mining Retirement Fund which the complainant is currently a 
member) or Employees Pension Fund or Amplats Officials Employees 
Pension Fund and hence became entitled to a payment of the withdrawal 
benefit in terms of rule 6.12 of the first respondent which is a lesser 
benefit than he would have received had he transferred the benefit to an 
approved retirement fund or to remain a deferred member of the first 
respondent until retirement. In addition, it must be noted that in terms of 
the declaration made by the complainant, any payment made by the first 
respondent on a false declaration by a complainant is deemed to be valid 
and the first respondent will not accept liability for loss of greater benefits 
that may have accrued. 

 
[33] In the premises, there is no legal basis on which this tribunal can disturb 

the first respondent’s decision to calculate the benefit in terms of Rule 
6.12. 

 
[34] In the result, this complaint cannot succeed and is therefore dismissed. 
 
 

DATED at JOHANNESBURG on this     day of                                  2008. 
 
 
 
 
 
 
  
 
 
 

Yours faithfully 
  
 
 
 
 
 
 
 
 

MAMODUPI MOHLALA 
 PENSION FUNDS ADJUDICATOR 


