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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

                               Please quote our reference: PFA/GA/4378/2005/ZC 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”) – P OLIVIER v CENTRAL RETIREMENT ANNUITY 
FUND (“the fund”), SANLAM LIFE INSURANCE LIMITED (“Sanlam”) AND 
SPJ MEINTJIES 
 
Introduction 
 
[1] This matter concerns the trustees’ allocation and distribution of the late 

member’s, Mr JF Olivier’s (“the deceased”), death benefit. The complaint 
was received by this office on 4 May 2005 and a letter acknowledging 
receipt thereof sent to you on 17 August 2005. On 17 August 2005 a letter 
was dispatched to the respondents giving them until 7 September 2005 to 
file a response to the complaint. The response dated 2 September 2005 
was received on 2 September 2005. On 14 September 2005 the response 
was sent to you for a reply by 26 September 2005. The respondent further 
copied you with the response. On 26 September 2005 you filed your reply. 
On 24 April 2006 Mrs SPJ Meintjies was joined as a third respondent in 
this matter. We requested that she respond to the submissions made by 
the complainant and the respondents in this matter by 5 May 2006. To 
date Mrs SPJ Meintjies has failed to file a response in this matter. After 
considering the written submissions before me, I consider it unnecessary 
to hold a hearing in this matter. 

 
The facts 

 
[2] You are the son of the deceased member. The deceased had two major sons 

at the time of his death from a previous marriage. The deceased became a 
member of the fund during 1974 and at the time of the deceased’s death he 
was a member of the fund.   
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[3] The deceased commenced living with Mrs SJP Meintjies during 1989 and on 

28 March 1995 they entered into a marriage relationship. They were married 
until his passing on 29 March 2004.   

 
[4] The deceased had not completed a nomination form. 
 
[5] The trustees of the fund in the exercise of their discretion decided to allocate 

and distribute the deceased’s entire death benefit, in the amount of R86 
284.60, to his widow Mrs SJP Meintjies.  

 
 Complaint 
 
[6] You complain that you suspect that Mrs SJP Meintjies did not fully disclose 

her financial position to the trustees of the fund. You contend that Mrs 
Meintjies was already financially independent having had her own house, 
motor vehicle and supporting her son before marrying your father. You further 
allege that Mrs Meintjies was not legally married to your late father, which 
conclusion you draw from the fact that she does not want to provide you with 
a copy of their marriage certificate. You, moreover, aver that your late father’s 
will provided that you and your brother were the only heirs of his estate.  

 
[7] In the circumstances, you seek a redistribution of the death benefit.  You seek 

50% of the death benefit for yourself and that the other 50% be allocated and 
distributed to your brother pursuant to your late father’s will.     

 
 First respondent’s defences 
 
[8]  The fund submits that for the purposes of the section 37C distribution it 

identified you, your brother, Mr R Olivier (as the children of the deceased) and 
Mrs Meintjies (as the widow of the deceased) as “possible candidates for 
consideration in respect of the division and distribution of the death benefits in 
an appropriate ratio”. The fund submits that the trustees further had regard to 
the following factors: 

 
• the amount available for distribution; 
• the ages of the beneficiaries; 
• the beneficiaries relationship with the deceased member; 
• the wishes of the deceased (as far as it could be established); 
• the financial status of the beneficiaries; and 
• whether or not the deceased member had an obligation to provide for the identified 

persons.  
 
[9] The fund further submitted that the trustees had regard to, inter alia, the 

following documentation: 
 

[9.1] the completed form of potential dependants relating to their ages and 
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financial position; 
 
[9.2] the deceased’s and Mrs Meintjies’ marriage certificate of 28 March 

1995;  
 
[9.3] the deceased’s will dated 24 July 1993; 
 
[9.4] documents detailing the financial needs and requirements of potential 

dependants; 
 
[9.5] the existing income as well as assets from other sources allocated to 

the potential dependants; and  
 
[9.6] your letter of complaint. 

 
[10] The fund further submits that the trustees had regard to the following factors: 
 

[10.1] you live with your mother and stepfather and earn a net monthly 
salary of R6 131.00 

 
[10.2] your brother is married, earns a net monthly salary of R7 240.00 and 

his wife earns approximately R14 000.00 monthly. 
 
[10.3] Mrs Meintjies has never worked but receives a monthly pension from 

her deceased husband’s (the late Mr Meintjies) employer in the 
amount of R4 171.00. She also owns a house which she inherited 
from the late Mr Meintjies’ estate. 

 
[10.4]  the ages of the prospective beneficiaries, you and your brother being 

considerably younger than Mrs Meintjies who was 58 years old. 
 
[10.5] there were no appointed nominees. 
 
[10.6] Mrs Meintjies was married to deceased at the time of his death. 
 
[ 10.7] the will was concluded before the deceased’s marriage to Mrs 

Meintjies. 
 

[11] The fund submits that in view of the above facts the trustees resolved to 
allocate and distribute the entire benefit to the deceased’s widow, Mrs 
Meintjies.  

 
Determination and reasons therefor 

 
[12] Section 37C of the Act regulates the distribution of death benefits. The 

provisions of this section clearly trump testamentary freedom as well as any 
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other law including the law of contract.  In Kaplan and Another v Professional 
and Executive Retirement Fund and Others [2001] 10 BPLR 2537 (A) at 2540 
A – C the Court stated thus: 

 
“The plain meaning of the subsection is this.  All benefits payable in 
respect of a deceased member, whether subject to a nomination or 
not, must be dealt with in terms of one or other of the quoted 
subparagraphs.  In other words none fall into the estate save in the 
circumstances stated in subparagraphs (b) and (c).  In addition, these 
nominations having been made in terms of the rules, and the rules 
requiring the benefits to go to the nominated beneficiaries, the 
trustees’ case is inextricably linked to the rules.  However, as the 
phrase “(n)otwithstanding anything to the contrary … contained in the 
rules” makes unmistakably clear, it matters not in the present 
situation what the rules say – the benefits must be disposed of 
according to the subsection’s statutory scheme.”    
 

It is therefore my considered view that the trustees correctly placed no 
reliance on the terms of the deceased’s will in determining the allocation and 
distribution of the deceased’s death benefit.   

 
[13] Taking all the factors into consideration I am of the view that the trustees did 

not improperly fetter their discretion, had regard to relevant factors and 
ignored irrelevant factors in determining the death benefit distribution. The 
trustees, inter alia, had regard to the fact that Mrs SJP Meintjies was the 
widow of the deceased (married to him at the time of his death), that she 
had never worked and that she was at the advanced age of 58 years with 
only a monthly income of R4 171.00. Further, the trustees duly had regard 
to the fact you earned a net monthly salary of R6 131.00 and that you lived 
with your mother and stepfather and that you were still very young (as 
compared to Mrs SJP Meintjies) and by implication you therefore have the 
potential of earning much more in future. I am satisfied that after having 
established the pool of dependants the trustees had regard to their duties as 
cogently summarised in Sithole v ICS Provident Fund and Another [2000] 4 
BPLR 430 (PFA), at paras 24 and 25, as follows: 

 
  “When making an “equitable distribution” amongst dependants the 

board of management has to consider the following factors: 
 

● the age of the dependants; 
● the relationship with the deceased; 
● the extent of dependency; 
● the wishes of the deceased placed either in the nomination and/or his last will; 

and 

● financial affairs of the dependants including their future earning capacity 
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potential. 

 
In making their decision, trustees need to consider all relevant 
information and ignore irrelevant facts. Further, the trustees must not 
rigidly adhere to a policy or fetter their discretion in any other way.” 

Relief 
 

[14] In the result your complaint cannot succeed.    
 
 
DATED AT JOHANNESBURG ON THIS       DAY OF                    2006. 
 
 
 
 
 
_____________________________ 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 


