
  
 
 
 

HEAD OFFICE
Johannesburg

1st Floor, Norfolk House
Cnr 5th Street & Norwich Close

Sandton, 2196
PO Box 651826, Benmore, 2010

Tel (011) 884-8454 � Fax (011) 884-1144
E-Mail: enquiries-jhb@pfa.org.za

Cape Town
2nd Floor, Oakdale House, The Oval 

Oakdale Road, Newlands, 7700 
P O Box 23005, Claremont, 7735

Tel (021) 674-0209  �   Fax (021) 674-0185
E-mail: enquiries@pfa.org.za

Website: www.pfa.org.za

 

 
V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 
Z Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), R Maharaj (Snr 

                Please quote our reference: PFA/EC/5010/05/NS 
 
 

 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (“the Act”): JD KEULDER v RHODES 
UNIVERSITY (“the employer”) / RHODES UNIVERSITY PENSION 
FUND (“the fund”)  

 
 
Introduction 
 
[1] Your complaint concerns the decision taken by the first respondent not to 

enhance an early retirement benefit payable by the second respondent to 
you. The complaint was received on 23 August 2005 and on 25 August 
2005 a letter acknowledging receipt thereof was sent to you. On the same 
day a letter was dispatched to the respondents requesting them to submit 
a response to your complaint by 15 September 2005.  The response dated 
30 September 2005 was received on 4 October 2005. The fund also 
copied you with the response. A reply dated 27 October 2005 was 
received from you on 27 October 2006.  After considering the written 
submissions before me, I consider it unnecessary to hold a hearing in this 
matter. My determination and reasons therefor appear below.  

 
[2] As the background facts are well known to the parties, I shall only repeat 

those facts that are pertinent to the issues raised herein. 
 
 
Factual Background 
 
[3] You commenced service with the employer on 1 February 1975 as a 

Senior Technical Officer, and became a member of the fund as a 
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consequence of your employment. With effect from 31 December 2004 
your position was abolished on operational grounds by the employer. You 
consequently became entitled to a benefit from the fund upon the 
termination of your service. 

 
 
Complaint 
 
[4] You are unhappy about the decision of the fund to apply a reduction factor 

when computing your early retirement benefit. You state that the employer 
has unfairly penalized you by refusing to request the fund to waive the 
early retirement penalty in terms of the rules of the fund. You further aver 
that you did not leave your employment of your own accord, but were 
forced to do so by your employer. You state that you should therefore not 
be penalized in respect of your early retirement benefit. You accordingly 
request this tribunal to investigate your complaint and make an order that 
the penalty or reduction factor levied on your early retirement benefit be 
waived according to the rules of the fund, and that an amount of R70 
032.47 be paid to you together with interest.  

 
 
Response 
 
[5] The fund states that at the time of your retrenchment you were 57 years 

old. It further states that the employer decided to consider your 
retrenchment from employment as early retirement. It contends that you 
were therefore put on early retirement (which you agreed to) and your 
benefit was determined accordingly.  

 
[6] The fund states that the employer exercised its discretion, as provided for 

in the rules of the fund, not to waive the early retirement reduction factor 
which is stipulated for in terms of the rules. It submits that your benefit was 
accordingly calculated taking into account the early retirement factor of 
R70 032.47. 

 
 
 
[7]   The fund states that you have relied on rule 5.3.2 in support of your 

contention that the early retirement penalty levied against you must be 
waived. It contends that the aforesaid rule is not applicable as it is not a 
registered rule. It submits that the correct rule is rule 3.2, which reads as 
follows: 

                     
              “EARLY AGE RETIREMENT  
 
            3.2 (1) If a Member retires from Service after having attained the age of 

 55  years, or  is dismissed from Service after attainment of such   
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 age and the Employer regards such dismissal as early                  
 retirement, such Member shall receive a Pension vesting on the   
 first day of the following month and calculated in  accordance with 
 Rule 3.1(1) but based upon his Pensionable Service and Final     
 Average Salary as at the actual date of such early retirement,      
 reduced by 0, 25 per cent for each full month between the date    
 of the Member’s retirement or dismissal and his Normal                
 Retirement Date, subject to Rule 8.12 

                    
                     (2) If such retirement occurs at the request of the Employer, the         

     Employer may  request that the Trustees waive the reduction       
     provided for In (1) above, in which case the Trustees may direct   
     that the cost of such waiver, as determined by the Actuary, shall  
     be borne by the Employer.” 

                  
[8] The fund states that the employer, in its decision not to request the fund to 

waive the early retirement deduction, has taken into account the following 
factors: 

             
           [8.1] your age; 
           [8.2] it has not requested the trustees to waive the early retirement           
  deduction in the past, in similar circumstances;  
           [8.3] the quantum of the benefits payable to you; 
 [8.4]  the most recent actuarial valuation of the fund reflected a deficit; 

 and  
           [8.5]  the fund will be required to pay a monthly pension to you for a 

 potentially long period.  
             
[9] The fund contends that the fact that you have met the conditions in terms 

of the rules to qualify for an early retirement benefit does not give you a 
vested right to the waiving of an early retirement deduction. It avers that 
the waiving of an early retirement deduction is subject to the employer 
exercising its discretion in your favour. 

 
 
 
 
 
 
 
 Determination and reasons therefor 
 
[10] The issue for determination is whether the employer exercised its 

discretion properly in deciding not to ask the trustees to waive the early 
retirement deduction in terms of the rules of the fund. 

 
[11]    It is clear in terms of rule 3.2(2) that the employer has a discretion to 

request the trustees to waive an early retirement deduction, in the event 
that service has been terminated at the instance of the employer.  
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[12]    It is common cause that your retirement meets all the requirements that 

are set out in the rule referred to above. It is clear from the facts of this 
case that the employer decided not to exercise its discretion in your favour 
and thus the fund was unable to enhance the early retirement benefit. 

 
[13]  In examining the exercise of a discretion by an employer the erstwhile 
 Adjudicator, in the matter of Cassette v Sage Group Pension Fund and 
 Another [2002]11BPLR 4026 (PFA) at 4032 A-B stated as follows: 
                
    “….It is now trite law that the employer at the very least owes a duty of good     
 faith to the fund and its members (see Tek Corporation Provident Fund and       
 Others v Lorentz [2000] 3 BPLR 227 (SCA) at 235 B-D). Where the employer    
 exercises its discretion to enhance a benefit, it needs to exercise its discretion 
 in a judicious manner by considering relevant factors and discarding irrelevant   
 considerations. Furthermore, its decision should not reveal an improper 
 purpose, nor should the employer fetter its discretion in any way.” 
 
[14] In this matter, I am satisfied that the employer has considered all relevant 

factors and ignored irrelevant considerations. I am also of the view that the 
employer is not in breach of its duty of good faith owed to you and the 
fund. The relevant factors that have been considered by the employer are 
set out in paragraph [8] above.  

 
[15] Furthermore, the employer also considered the actuarial valuation of the 

fund, which reflected a deficit. This shows that the employer in exercising 
its discretion also had due regard to the financial soundness of the fund in 
an effort to discharge its duty of good faith which it owes to both the fund 
and its members respectively. 

 
[16]   Therefore, in light of the above factors considered by the employer, I am 

satisfied that there are no grounds permitting me to interfere with its 
decision. 

 
[17] In the result your complaint cannot succeed. 

 
 

 
 
Dated at Cape Town on this the                        day of                                    2006.  
 
 
 
 
Yours faithfully 
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Vuyani Ngalwana 
Pension Funds Adjudicator 
 
 


