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             Please quote our reference: PFA/GA/8014/2006/SM 
 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): NS MALINDI (“the complainant”) 
v LOCAL AUTHORITIES MULTI PROVIDENT FUND (“first 
respondent”), EMFULENI LOCAL MUNICIPALITY (“second 
respondent”) AND SANLAM LIFE ASSURANCE COMPANY (SA) 
LIMITED (“third respondent”) 

 
1. Introduction  
 
[1.1] The complaint concerns the rejection of the complainant’s claim for a 

disability benefit by the first respondent on the grounds that it was lodged 
outside the prescribed period of six months. 

 
[1.2] The complaint was received by this office on 7 April 2006. On 12 April 

2006 we sought a reformulation of the complaint. The reformulated 
complaint was received by this office on 13 April 2006 and a letter 
acknowledging receipt thereof was sent to the complainant on 11 May 
2006. On the same date a letter was dispatched to the first and second 
respondents giving them until 1 June 2006 to submit their responses to the 
complaint. During our investigation it became apparent that the Emfuleni 
Local Municipality had a substantial interest in the matter. Therefore, on 
18 August 2006 the Emfuleni Local Municipality was joined as a second 
respondent in this matter pursuant to section 30G(d) of the Act. A 
response was received from Mr PG Marais, the legal advisor of the third 
respondent, on behalf of the first and third respondents on 5 June 2006. 
This office also received a response from the second respondent on 20 
April 2007. 

 
[1.3] The response on behalf of the first and third respondents was forwarded to 

the complainant on 22 May 2006 by the third respondent. This office also 
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forwarded the responses on behalf of the respondents to the complainant 
on 20 August 2007 and his further submissions were sought by 27 August 
2007, in the event that he wished to make any. On 15 June 2006, this 
office received the complainant’s further submissions regarding the 
response on behalf of the first and third respondents. However, the 
complainant omitted to file any further submissions regarding the response 
from the second respondent. 

 
[1.4] After considering the submissions before me, I find it unnecessary to hold 

a hearing in this matter. As the background facts are well known to all the 
parties, I shall only repeat those facts that are pertinent to the issues 
raised herein. My determination and reasons therefor appear below. 

 
2. Factual Background 
 
[2.1] The complainant was employed by the second respondent as an assistant 

clerk from 1985 until 31 October 2004 when he was declared medically 
unfit to work. The complainant was a member of the first respondent by 
virtue of his employment until he was declared medically unfit to work. The 
second respondent submitted the complainant’s application for a disability 
benefit on 27 January 2006. The third respondent declined the 
complainant’s application on the grounds that it was lodged outside the 
prescribed period of six months. 

 
3. Complaint 
 
[3.1] The complaint is that the first and third respondents failed to pay the 

complainant a disability benefit after he was declared medically unfit to 
work. The complainant contends that the delay in lodging his claim for a 
disability benefit was caused by a senior human resources officer of the 
second respondent. 

 
4. Responses 
 
    Response on behalf of the first and third respondents 
 
[4.1] Mr PG Marais, the legal advisor of the third respondent, filed a response 

on behalf of the first and third respondents. He submitted that in terms of 
Rule 2(3)(c) of Part 9 in the Amendment Document No 4 of the first 
respondent’s rules, a disability claim must be submitted within a period of 
six months. He indicated that a member will not qualify for a disability 
benefit if the assurer is not notified of the claim within a period of six 
months as set out in Rule 2(3)(c) of the first respondent’s rules.  

 
[4.2] He submitted that the six month period starts after the commencement of 

the complainant’s disability. He further submitted that the complainant’s 
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disability claim is determined by the third respondent after having regard to 
medical and other information in terms of Rule 4 of Part 9 of the first 
respondent’s rules. He indicated further that the complainant’s disability 
commenced on 31 October 2004 after he was declared medically unfit to 
work. He pointed out that the first respondent should have been notified of 
the complainant’s disability on 30 April 2005 at the latest. However, he 
submitted that the claim was only received on 27 January 2006. 

 
[4.3] Therefore, Mr Marais submitted that the complainant did not qualify for a 

disability benefit as his claim was not submitted within the six month 
period after the commencement of his disability in terms of Rule 2(3)(c) of 
Part 9 of the first respondent’s rules.  

 
     Response on behalf of the second respondent 
 
[4.4] Mr SS Shabalala, the acting municipal manager of the second respondent, 

submitted a response on behalf of the second respondent. He submitted 
that the complainant was employed by the Town Council of Sebokeng 
from 12 March 1985. He indicated that the complainant was transferred to 
the Western Vaal Metropolitan Susbstructure in 1995, where he worked 
until he was declared medically unfit to work on 31 October 2004. He 
further submitted that the complainant received a pension benefit from the 
first respondent after being declared medically unfit to work. 

 
[4.5] Further, he submitted that the complainant’s disability claim was submitted 

to Liberty Life on 27 January 2006. However, he confirmed that the claim 
was declined on the basis that it was lodged outside the prescribed period 
of six months. Moreover, he argued that it is their submission that any 
insurance claim normally prescribes only after three years.  

 
5. Determination and reasons therefor 
 
[5.1]   The issues that fall for determination are firstly, whether the second 

respondent failed to perform its duties properly in submitting the 
complainant’s claim for a disability benefit outside the period of six months 
and secondly, whether the second respondent should be held liable for the 
payment of the complainant’s disability benefit as a result.  

 
[5.2] The payment of any benefit due to a member of a fund is regulated by the 

fund’s rules. Rule 2(1) of Part 9 of the first respondent’s rules which was 
amended by Amendment Document No 4 regulates the payment of 
disability benefits. Rule 2(1) reads as follows:  

 
“If the service at the employer of a member who is an employee is terminated 

owing to total and permanent disability after the latest date on which he 
commences participating in the benefit in terms of this part, but before the benefit 
cessation date, the disability sum assured shall be paid- 
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(a) in a lump sum to a member whose total and permanent disability is not at all 

caused by a mental disorder; and 
 
(b) in monthly instalments to a member whose total and permanently disability is 

caused to some degree by a mental disorder.”  
 
 

[5.3] Rule 4 of Part 9 of the first respondent’s rules reads as follows: 
 

“For the purposes of this part the assurer, on the grounds of the medical and 

other information submitted, shall determine when the commencement of total 
and permanent disability occurred, provided that the assurer may determine such 
commencement without taking into account the requirement that the member has 
to experience loss of remuneration or profit before being considered totally and 
permanently disabled.”  

 

[5.4] Rule 5(1), in turn, reads as follows:  
 

“The assurer has to be satisfied, by way of medical and other information which 

is required at its sole discretion and which is submitted at its head office on 
behalf of the member, that the member is totally and permanently disabled or has 
been during a specific period.”  

 

[5.5] Rule 2(3)(c) of the first respondent’s rules, reads as follows: 
 

“If the assurer is not notified of the claim for the benefit within the six months 

referred to, no benefit shall be payable in terms of this part.”  
 

[5.6] It is clear that the complainant’s possible entitlement to a disability benefit 
rested on the submission of the claim on his behalf within the prescribed 
period of six months as set out above.  

 
[5.7] It is trite law that the employer at the very least owed a duty of good faith 

to the complainant (see H v Otis (South African) Pension Funds and 
Another [2002] 3 BPLR 3152 (PFA) at paragraph 32). Thus, in compliance 
with its duty of good faith, the second respondent should have notified the 
third respondent about the complainant’s claim for a disability benefit 
timeously.  

 
[5.8] In casu, the second respondent confirmed that the complainant was 

declared medically unfit for further duties on 31 October 2004. However, 
the second respondent had failed to submit a claim on the complainant’s 
behalf timeously and the third respondent consequently declined the 
complainant’s application for a disability benefit (see Orion Money 
Purchase Pension Fund (SA) v Pension Funds Adjudicator and Others 
[2002] 9 BPLR 3830 (C)).  

 
[5.9] It is clear that the second respondent was given an opportunity to respond 

to the complaint in a letter that was sent to it on 18 August 2006. Although 
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the second respondent submitted a response in this regard, it failed to 
submit any cogent reasons as to why the complainant’s claim was not 
submitted within the prescribed period of six months. Further, it is clear 
that the second respondent was labouring under the misconception that 
any insurance claim normally prescribes after three years. This indicates 
clearly that the second respondent was ignorant of the first respondent’s 
rules regarding the payment of disability benefits. It is the duty of an 
employer in a pension fund to familiarise itself with the actual rules of the 
fund on key issues relating to payment of benefits. 

 
[5.10] Therefore, I find that the second respondent ought reasonably to have 

submitted the complainant’s application for a disability benefit within the 
prescribed period of six months following his discharge on the basis of 
medical incapacity. There is a good reason for imposing time limits on the 
timeous submission of claims for disability benefits, namely, so that the 
complainant’s condition can be assessed within a reasonable time.  

 
[5.11] However, I believe it is prudent to refer the matter back to the board of 

trustees to exercise its discretion regarding the complainant’s entitlement 
to a disability benefit had the second respondent submitted the claim 
timeously. In the event that the board finds that the complainant would 
have been entitled to a disability benefit following his discharge from work 
due to medical incapacity, the first respondent must compute the amount 
that would have been paid to the complainant. Further, in the event that 
the first respondent finds that the complainant would have been entitled to 
receive a disability benefit, the second respondent should be ordered to 
pay the amount of the disability benefit computed by the first respondent to 
the complainant since it failed to fulfil its duties as required in terms of 
Rule 4 of the first respondent’s rules read together with Rule 5(1). 

 
[5.12] In the result, the order of this Tribunal is as follows:  
 

[5.12.1]  The second respondent is ordered to provide the first 
respondent with medical and other information relating to the 
complainant’s disability claim as required in terms of Rule 5(1), 
immediately but not later than within 1 week of this 
determination; 

 
[5.12.2] The first respondent is ordered to consider the complainant’s 

entitlement to a disability benefit had the second respondent 
submitted the claim timeously in terms of Rule 2(1) read 
together with Rule 2(3)(c) of the first respondent’s rules, and 
inform the complainant, this office, the second and third 
respondents of its decision within 3 weeks of this determination; 

 
[5.12.3] If the first respondent finds in favour of the complainant‘s 
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disability claim, it is directed to calculate the benefit due in terms 
of its rules less any amounts already paid, and further less any 
deductions authorised in terms of sections 37A and 37D of the 
Act, plus interest at the rate of 15.5% per annum from 30 April 
2005 until the date of payment within 1 week of receiving the 
calculation from the first respondent; 

 
[5.12.4] If the first respondent finds in favour of the complainant’s 

disability claim, the second respondent is ordered to pay the 
benefit computed in paragraph [5.12.3] directly to the 
complainant within 2 weeks of the date on which the first 
respondent advises it of the amount in terms of paragraph 
[5.12.3].  

 
 
Dated at Johannesburg on this the               day of                                  2007 
 
 
Yours faithfully 
 
 

 
    
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 


