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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

                                Please quote our reference: PFA/GA/6142/2005/FM 
                    

 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956 (“the Act”) – P GINSBURG v PROFESSIONAL 
PROVIDENT SOCIETY RETIREMENT ANNUITY FUND (“the fund”)/ 
SANLAM LIFE INSURANCE LIMITED (“Sanlam Life”) 

  
[1] This complaint concerns what your client alleges are penalty fees imposed 

by Sanlam Life in the event of your client opting for early retirement in terms 
of the rules of the fund.  

 
[2] The complaint was received by this office on 12 July 2005 and a letter 

acknowledging receipt thereof was sent to the complainant on 1 August 
2005. On 25 August 2005, a letter was dispatched to the respondents giving 
each until 16 September 2005 to file a response to the complaint. 
Responses dated 16 September 2005 were received from the respective 
respondents on the same date. A reply dated 6 October 2005 was received 
from the complainant on the same date. After considering the written 
submissions before me, I consider it unnecessary to hold a hearing.   

 
[3] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a view 
to facilitating an amicable resolution of the complaint between the parties 
without the intervention of this office.  This matter was referred for 
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settlement to both the fund and Liberty Life on 20 January 2006. The parties 
were given 30 ordinary days of the date of the letter to settle the matter 
failing which this office would determine the complaint in the ordinary 
course. Many complaints were settled on this basis but the settlement terms 
were not divulged to this office. However, on 15 February 2006 we were 
informed that the parties in this complaint had failed to reach a settlement in 
this case. The details of disagreement were not communicated to us. It is 
with that brief background that we now determine this complaint in the 
ordinary course.  

 
 Facts in brief 
 
[4] The inception date of your membership of the fund is 1 November 1981 and 

your chosen retirement date is 1 November 2012. On 1 January 2004, your 
fund contributions increased to R255.11 per month resulting in the increase 
to the maturity value of the underlying policy to R45 961.00. During April 
2005, you contemplated going on early retirement and Sanlam Life quoted 
you an amount of R90 925.90 as the value of your early retirement benefit 
as of 1 May 2005. The fund value at the time (without taking cognizance of 
the possibility of early retirement) was R129 172.72. You are still a 
contributory member of the fund and the underlying policy of insurance is 
currently still in force. 

 
 Complaint   
 
[5] The crux of your client’s complaint is that the difference between the early 

retirement value as quoted to him by Sanlam Life in May 2005 and his fund 
value at the time constitutes penalty fees imposed by Sanlam Life for the 
early discontinuance of contributions on his part.  Your client is dissatisfied 
with this state of affairs and contends that he never had sight of the fund 
rules which might have disclosed penalties to be imposed in the event of 
early retirement. He further avers that none of the policy documents made 
available to him make provision for the imposition of penalties in instances 
where a member goes on early retirement. In imposing such penalties, so 
goes the argument, the insurer has made a decision outside its powers.  

 
[6] You client appears to seek a declaratory order that Sanlam Life is not 

entitled to impose penalties against early retirees and that in instances 
where it has done so, it be ordered to reverse such penalties.    

  
Responses 

   
[7]  In the first instance, both the fund and Sanlam Life contend that your 

client’s grievance constitutes long-term insurance business governed by the 
Long-Term Insurance Act and not the Pension Funds Act. In particular, the 
respondents contend that your client’s grievance is not a complaint as 
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defined in the Pension Funds Act. On these bases the respondents argue 
that I do not have jurisdiction to investigate and adjudicate upon this matter. 

 
[8] On the merits, the fund argues that it is a contractual term of the policy 

document that a member pays the premiums for an agreed period of time. 
In the event of early termination of fund contributions, premiums under the 
policy will also stop prematurely, and as a result the policy will be terminated 
prematurely. In such circumstances, so it is argued, a reduced policy benefit 
will become available to the fund with which the fund will have to provide a 
retirement benefit to the member. 

 
[9] In a nutshell, Sanlam Life argues that the difference between the early 

retirement value of the benefit and the fund value is not a deduction of fees 
or attributable to the charging of costs but is simply due to discounting a 
value (sum assured plus bonuses) payable on a future date (1November 
2012) to a current date (1May 2005). 

 
[10] Sanlam Life places reliance on a clause (clause 6) of the policy document in 

support of the proposition that various amounts and policy provisions would 
be amended in the event of the maturity date of the policy being advanced 
or postponed. Clause 6 of the document reads: 

 
  “ADVANCEMENT OR POSTPONEMENT 

 The maturity date may be changed to any date after the fifty-fifth and before the 
seventieth birthday of the life assured, in which case the various sums and provisions of 
this policy will be changed as stipulated by Sanlam”. 

 
[11] Sanlam Life goes on to explain that the sum assured plus bonuses as 
allocated on 1 May 2005 is only payable on 1 November 2012 and the difference 
between this amount and the value of the early retirement benefit of R90 925.00 
is due to the time value of money as seven years of the original policy term is still 
outstanding. This, according to Sanlam Life, means that the fund value is not a 
current but a future value as on the contractual maturity date of the policy and is 
not available on early termination of the policy. Sanlam Life further contends that 
this was explained to your client by way of benefit statements issued to him from 
time to time. This is borne out by the documentary evidence at our disposal. 
 
[12] Sanlam Life’s further averment is that if your client continues with the 
payment of premiums until the maturity date of his policy, he will, in due course, 
enjoy the full benefits of his policy. 
 
[13] Finally the insurer states that the early retirement values were calculated 

according to the rules that an insurer must have and apply for this purpose 
and which must be approved by its statutory actuary as required by 
sections 46 and 52(3) of the Long-Term Insurance Act and that it acted in 
accordance with the provisions of the policy. 
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 Determination and reasons therefor 
  
 The technical points 
 
[14] There is no merit in the technical points raised by the respondents. The crux 

of this complaint does not constitute long-term insurance business, but 
actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Act. For the reasons more fully set out in 
Louw v Central Retirement Annuity Fund and Another [2005] 7 BPLR 622 
(PFA) at paragraphs [17] to [36] and the authorities referred to therein, I 
cannot uphold the contention that this matter constitutes “long-term 
insurance business” over which I have no jurisdiction.  

  
[15]   Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

Central Retirement Annuity Fund v Adjudicator of Pension Funds & Another, 
[2005] 8 BPLR 655 (C) (“the de Beer judgment”), at 660 C-E confirmed the 
jurisdiction of this office and stated: 

   
“The Rules of the Fund set out its essential purposes as being to provide benefits to 
members upon retirement. The fact that applicant may be exempt in terms of the applicable 
law from audit cannot exempt it from playing a role in the fulfillment of its purpose. In any 
event, applicant is a pension fund organization and has separate legal personality in terms 
of s51(a) [sic] of the Act. It cannot simply be treated as an illusionary ’go between’ the 
members such as second respondent and Sanlam Life. It should be accountable to its 
members and hence be subject to the discipline of the Act’s complaint mechanism.” 

 
[16] The technical points are therefore dismissed.         
      
 The merits 
 
[17] As the Supreme Court of Appeal stated in Tek Corporation Provident Fund 

and others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28], the 
trustees may only do with the fund’s assets what is set forth in the rules. If 
what they propose to do is not within the powers conferred on them by the 
rules, they may not do it. That the rules of a fund are king is confirmed by 
section 13 of the Act.   

 
[18] In a benefit statement from the fund in respect of your client for the period 

ending March 2005, which your client was in receipt of, the following 
appears under the heading “Policy Notes” on page 3 thereof: 

 
   
“Policy notes 
 
1. Explanation of values on the benefit statement: ... 
2. The fund value is not available at early termination. 
3… 
4. The fund value is calculated on the assumption that all the premiums are paid up to date…” 
 



 
 

5

[19] It is common cause that your client is still a contributory member of the fund 
and he has to date not exercised the option to go on early retirement and he 
has therefore not suffered any patrimonial loss. Even if your client were to 
go on early retirement on the basis of the quote furnished to him by Sanlam 
Life, I accept that the difference between the two values is not occasioned 
by an imposition of penalties or the levying of costs but is attributable to 
discounting a value (the sum assured plus bonuses) payable on a future 
date (1 November 2012) to a then current date (1May 2005). 

 
[20] I am satisfied that the fund value refers to the amount you would receive on 

the chosen retirement date if you elect to continue with your contributions 
until that date, in contradistinction to an early retirement date. Your case is 
clearly distinguishable on the facts from those cases dealing with so-called 
“early termination charges” and non-payment of illustrative values where the 
member remained a member until normal retirement date and all conditions 
have been met. 

 
[21] However, having said that, the relief you seek is not so much a declaratory 

order on a legal principle. It is rather aimed at securing advice on the proper 
interpretation of the rules and policy documents as regards the calculation 
of investment fund values and how they relate to retirement benefits paid by 
a fund. I cannot grant such a relief because the object of the adjudicator is 
to investigate actual disputes and rule on them. It is not to give advice. 

 
[22] In the result, our file in this matter is now closed.    
   
 
 
 
DATED at JOHANNESBURG on this             day of                                2006 
 
 
Yours faithfully 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 


