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                                                                CASE NO: PFA/GA/4141/2005/RM  
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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
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Introduction  

[1] This complaint concerns the alleged improper and delayed transfer of a benefit 

from the Dichawu National Provident Fund (“the first respondent”) 

administered by Sanlam Life Insurance Limited (“the third respondent”) to the 

Corporate Selection Retirement Fund administered by Liberty Group Limited 

(“the fourth respondent”).  

 

[2] The complaint was received by this office on 27 June 2005. A letter 

acknowledging receipt of the complaint was sent on 24 August 2005. On 15 

November 2005 letters were dispatched to the respondents giving them until 6 

December 2005 to file a response to the complaint. Responses from the fourth 

respondent, the administrator of the Corporate Selection Retirement Fund: 

Participating Employer – Quantum Leap Investments (Pty) Ltd, were received 

on 23 November 2005 and 28 August 2006. Old Mutual Life Assurance 

Company (S.A.) Limited (“Old Mutual”) responded on 1 November 2005. The 

third respondent, the first respondent’s administrator, responded on 6 

December 2005 and 27 September 2006. These responses were copied to the 

complainant, who advised that the matter be decided on the papers before this 

tribunal. Having considered the submissions, it is unnecessary to hold a hearing 

in this matter. The facts are known to the parties, and will be repeated to the 
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extent that they are pertinent to this determination. The determination and 

reasons therefor appear below. 

 

Factual Background 

[3] The complainant was a member of the Amrel Pension Fund from 1 October 

1984 to 31 October 1995. This fund was administered by Old Mutual. On 1 

November 1995 the complainant’s Amrel Pension Fund benefit, in the sum of 

R23 464.58, was transferred to the Hotelica Provident Fund. The Hotelica 

Provident Fund changed its name to that of the first respondent on 1 March 

1998. The first respondent is administered by Sanlam. Due to a change in 

ownership of the employer, the complainant became a member of the Corporate 

Selection Retirement Fund: Participating employer – Quantum Leap 

Investments (Pty) Ltd. (“Corporate Selection fund”) from 1 December 2000 

until May 2005, when the complainant’s employer was placed in liquidation. 

The fourth respondent administers the Corporate Selection fund. It advised in 

its first response that pursuant to the liquidation of the complainant’s employer, 

this section of the Corporate Selection fund was placed in liquidation on 30 

September 2005. 
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The complaint  

[4] In essence, the complaint is that when the complainant’s transfer from the first 

respondent to the Corporate Selection fund took place in November 2000, the 

third respondent improperly transferred your benefit of R54 639.20 from the 

first respondent to the complainant’s employer rather than directly to the 

Corporate Selection fund. The complainant’s employer failed to timeously pay 

this money over to the Corporate Selection fund, so the complainant allegedly 

suffered a loss of R54 639.20 plus interest due to maladministration by the third 

respondent.  

 

The Responses 

[5] Old Mutual responded by confirming that the complainant was a member of the 

Amrel Pension Fund from 1 October 1984 to 31 October 1995, when the 

complainant transferred to the Hotelica Provident Fund (which changed its name 

to that of the first respondent in March 1998), administered by Sanlam. The 

complainant’s net actuarial reserve on the date of that transfer was R23 464.58 

and this amount was transferred to the first respondent on 1 November 1995. 

This transfer amount reflects on the complainant’s benefit statement from the 

third respondent as a “benefit transferred from the previous fund.” Therefore, 

Old Mutual’s responsibility as administrator of the Amrel Pension Fund ceased 
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on 1 November 1995 when the complainant’s benefit was transferred to the 

erstwhile Hotelica Provident Fund.   

 

[6] The fourth respondent administers the Corporate Selection fund. It initially 

responded by advising that this fund was in liquidation and that a liquidator was 

appointed on 30 September 2005. Since this fund was in liquidation, it averred 

that this office did not have jurisdiction to determine this complaint. The fourth 

respondent provided a more substantive response to the complaint on 25 August 

2006. It advised that the amount of R54 639.20 was not received by it. The 

fourth respondent confirmed that Quantum Leap Investments (Pty) Ltd. was a 

participating employer in its umbrella provident fund. It advised that when 

payments are made into the umbrella fund the cheques have to be made in 

favour of “Liberty Corporate Benefits.” The fourth respondent went on to aver 

that if the cheque from the third respondent is examined, it is evident that it was 

made in favour of “Quantum Leap Investments (Pty) Ltd.” Therefore, the fourth 

respondent would not have been able to cash the cheque since the payee name 

does not correspond with its account name and the bank would not have cleared 

such a payment. The fourth respondent suggests that since the cheque was made 

out in the name of another party, it may have been cashed by that party.  

 



 Page 6 
 

[7] The third respondent also responded to the complaint. It advised that according 

to the complainant’s member file her withdrawal date from the fund was 30 

November 2000. It goes on to aver that the third respondent was requested to 

transfer the complainant’s withdrawal benefit of R54 639.20 to the “Quantum 

Leap Investments 34 Pty Ltd – Provident Fund,” which was subsequently done. 

Several supporting documents were attached to the response.  

 

[8] The first document attached to the third respondent’s response is the 

complainant’s withdrawal notification form, which advises the third respondent 

that the reason for withdrawal from the fund is due to a re-organisation and that 

the withdrawal benefit should be transferred to a pension fund, details whereof 

were attached to the withdrawal form. The second attachment is a letter from 

Shoe Crazy (Pty) Ltd. to the South African Shoe Company, the complainant’s 

previous employer, dated 30 November 2000. It advises that the name of the 

new fund is “Liberty Life,” the fund administrator is “Strategium (Pty) Ltd,” the 

fund registration number is “to be advise (sic)” and a contact person’s details is 

provided. The third attachment is a letter from the South African Shoe Company 

to the third respondent, dated 8 December 2000. It instructs the third respondent 

to transfer the complainant and another member of the first respondent to the 

new provident fund with effect from 30 November 2000. 
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[9] The fourth attachment to the third respondent’s response is its letter to 

Strategium (Pty) Ltd. dated 5 April 2001. It confirms the complainant’s 

membership of the fund until 30 November 2000 and that the third respondent 

was requested to transfer her withdrawal benefit to Strategium for investment 

under Quantum Leap Investments 34, which is administered by Strategium. A 

cheque for R54 639.20 was attached. It goes on to state that if the transfer is not 

in accordance with the Act the cheque should be returned and the balance of the 

benefit will be sent to the complainant after a tax directive was arranged. On the 

other hand, if the complainant’s transfer was in accordance with the Act, the 

attached form was to be completed by Strategium and returned to the third 

respondent. The attached form referred to in the letter was not forwarded to this 

office.  

 

[10] The fifth attachment to the third respondent’s response is its letter to the 

complainant dated 5 April 2001. The third respondent’s letter refers to the 

receipt of the complainant’s withdrawal notification form and confirms that it 

has transferred her withdrawal benefit to the “Quantum Leap Investment 34 

Provident Fund” at Liberty Life. The sixth attachment is a letter from the third 

respondent to the secretary of the first respondent, dated 5 April 2001. It advises 
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that the complainant’s withdrawal benefit of R54 639.20 as at 30 November 

2000 was transferred to “a provident fund at Liberty Life.” The last attachment 

to the third respondent’s response is a copy of its cheque for R54 639.20. It is 

dated 4 April 2001, marked “not transferable” and the payee is “Quantum Leap 

Investments 34 (Pty) Ltd.” From the markings on the cheque it is evident that 

the cheque was tendered, and the bank paid the amount reflected thereon, on 20 

June 2001. 

 

Determination and reasons therefor 

[11] For the sake of completeness I first address a point in limine regarding time-

barring of the complainant’s complaint in terms of section 30I (as it then read 

prior to the promulgation of the Pension Funds Amendment Act 11 of 2007) of 

the Act (See Tongaat-Hulett Group Ltd v Murphy NO &Others [2000] 9 BPLR 

973(D)). This complaint relates to a cause of action that arose on 5 April 2001 

when the complainant’s benefit was paid out by Sanlam. The complaint was 

received by this office on 27 June 2005. Thus, a period of approximately 4 years 

and 2 months passed before the complainant lodged her complaint. Section 

30I(1) of the Act requires that complaints be lodged within 3 years of the 

occurrence of the cause of action giving rise to the complaint.  Thus, the 

complainant’s complaint is time barred for the purposes of section 30I(1) of the 

Act. There is good reason for a limit to be imposed on the time during which 
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litigation may be launched and the Constitutional Court has pronounced on this. 

In Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) the Court said (at 

paragraph [11]):  

  “Rules that limit the time within which litigation may be launched are common in our 

legal system as well as many others. Inordinate delays in litigation damage the interests 

of justice. They protract the disputes over the rights and obligations sought to be 

enforced, prolonging the uncertainty of all concerned about their affairs. Nor in the end is 

it always possible to adjudicate satisfactorily on cases that have gone stale. By then 

witnesses may no longer be available to testify. The memories of ones whose testimony 

can be obtained may have faded and become unreliable. Documentary evidence may have 

disappeared. Such rules prevent procrastination and those harmful consequences of it. 

They serve a purpose to which no exception in principle can cogently be taken.” 

 
 

[12] However, the enquiry does not end there as I still need to satisfy myself as to 

whether or not good cause has been shown, or exists, for me to extend the three 

year limit or to condone the non-compliance therewith. The Supreme Court of 

Appeal has pronounced upon the standard that must be met for condonation to 

be granted in circumstances like these. In Melane v Santam Insurance Company 

Limited 1962 (4) SA 531 (A) at 532C-F the court said:  

  “In deciding whether sufficient cause has been shown, the basic principle is that the Court 

has a discretion, to be exercised judicially upon a consideration of all the facts, and in 

essence it is a matter of fairness to both sides. Among the facts usually relevant are the 

degree of lateness, the explanation therefor, the prospects of success, and the importance 

of the case. Ordinarily these facts are interrelated: they are not individually decisive, for 

that would be a piecemeal approach incompatible with a true discretion, save of course 

that if there are no prospects of success there would be no point in granting condonation. 

Any attempt to formulate a rule of thumb would only serve to harden the arteries of what 

should be a flexible discretion. What is needed is an objective conspectus of all the facts. 

Thus a slight delay and a good explanation may help to compensate for prospects of 

success which are not strong. Or the importance of the issue and strong prospects of 

success may tend to compensate for a long delay. And the respondent’s interest in finality 

must not be overlooked.” 
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[13]  As alluded to in paragraph 10, the third respondent informed the complainant, as 

well as the first respondent’s secretary, on 5 April 2001 that her benefit from the 

first respondent had been transferred to a fund at Liberty. Therefore, for all 

intents and purposes the complainant, and the first respondent for that matter, 

were under the impression that your benefit had been correctly transferred to a 

fund administered by the fourth respondent. Thus, in my view, the timeframe for 

the cause of action giving rise to the complainant’s complaint cannot be 

computed from 5 April 2001 since she was unaware of the mischief she now 

complains of at that date and the complainant could not reasonably be expected 

to have become aware of it on that date since the information provided to her by 

the third respondent did not disclose anything to be concerned about. In my 

view the complainant would only have become aware of any discrepancy in her 

transfer benefit when her employer was placed in liquidation in May 2005, 

whereafter the Corporate Selection fund would have had to pay the 

complainant’s withdrawal benefit.  

 

[14] Alternatively, the fourth respondent sent a benefit statement to the complainant 

dated 11 July 2003, which should have reflected any transfer values into the 

Corporate Selection fund, at which time she should have noted that there was no 

transfer amount from the first respondent. However, the copy of the withdrawal 
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statement from the fourth respondent that accompanied the complaint only 

contained her personal details and one month’s contribution details, so I am 

unable to ascertain whether any information regarding transfer values was 

provided to her by Liberty in July 2003. Therefore, I am of the view that the 

complainant could have only reasonably become aware of the cause of action 

that she is complaining about at the earliest by July 2003. So, the complainant’s 

complaint is not time barred in terms of section 30I(2) of the Act. 

 

[15] I move to consider the merits of the complaint. Old Mutual, the administrator of 

the Amrel Pension Fund, transferred the complainant’s benefit of R23 464.58 to 

the first respondent (then known as the Hotelica Provident Fund) on 1 

November 1995. This is confirmed in a fund statement sent by the third 

respondent dated 23 April 1998. It is evident from the documents provided that 

around November 2000 the complainant’s employer changed from the South 

African Shoe Company to Shoe Crazy (Pty) Ltd. The change in ownership of 

the employer led to the complainant having to be transferred to the new 

employer’s pension fund, the Corporate Selection fund. The withdrawal 

notification form submitted to the third respondent confirmed that the benefit 

was not to be paid in cash but had to be transferred to another pension fund. The 

transfer of the complainant’s benefit from the first respondent to the Corporate 



 Page 12 
 

Selection fund was to have been effective from 30 November 2000 according to 

instructions sent to the third respondent by the South African Shoe Company.  

 

[16] In correspondence sent to the third respondent it was also made clear that the 

transferee fund, i.e. the Corporate Selection fund, is administered by the fourth 

respondent. The third respondent sent letters to the complainant and the 

secretary of the fund, dated 5 April 2001, confirming that her benefit of R54 

639.20 was transferred to the “Quantum Leap Investment 34 Provident Fund at 

Liberty.” However, unbeknown to the complainant or the first respondent, this 

amount was never transferred to the fourth respondent. In its response dated 28 

August 2006 the fourth respondent advised that it never received the 

complainant’s transfer benefit of R54 639.20 from the first respondent. This is 

not surprising because on 4 April 2001 the third respondent drew a not 

transferable cheque, payable to Quantum Leap Investment 34 (Pty) Ltd., which 

was paid by the bank on 20 June 2001 according to the instructions on the face 

of the cheque.   

 

[17] Thus, contrary to the instructions on the withdrawal notification form, which 

stated that the complainant’s benefit must be paid to another pension fund, the 

third respondent paid her benefit to a third party rather than to the Corporate 
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Selection fund or the fourth respondent. The third respondent’s action is 

contrary to its own advices because in its letters to the complainant and the first 

respondent’s secretary, both dated 5 April 2001, it advised that the complaiant’s 

benefit had been transferred to a provident fund at the fourth respondent. Thus, 

the third respondent incorrectly paid the complainant’s benefit to Quantum Leap 

Investment 34 (Pty) Ltd, as a result of which she suffered a loss in the sum of 

R54 639.20. Since the third respondent acted contrary to the instructions given 

to it regarding the transfer of the complainant’s benefit to the fourth respondent 

and paid her monies to the incorrect party, it failed to properly discharge its 

liability towards the complainant and the first respondent. I am not in a position 

to speculate whether this maladministration was caused by the negligence or 

fraudulent behaviour of the third respondent’s employees that were involved, 

but this is irrelevant to the present matter. Since it was the third respondent’s 

maladministration that caused the complainant’s loss, she is entitled to receive 

the full amount owing to her from the third respondent. 

 

[18] The appropriate relief is that which has the effect of placing the complainant in 

the position she would have occupied had the third respondent correctly 

transferred her benefit to the Corporate Selection fund. However, this fund has 

been liquidated so there is no fund to transfer the complainant’s benefit to. In 
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the result, the complainant has to receive payment directly from the third 

respondent (see De Ruiter v Bosal Afrika Pension Fund and Others [2001] 9 

BPLR 2450 (PFA) at paragraphs 12 to 14).  

 

[19] I make the following order: 

 

 The third respondent is ordered to pay to the complainant the sum of R54 639.20 

less any deductions in terms of sections 37A and 37D of the Pension Funds Act, 

1956, within 4 weeks of the date of this determination, plus interest thereon at 

the rate of 15.5% per annum computed from 30 November 2000 to date of 

payment. 

 

SIGNED AT JOHANNESBURG ON THIS  DAY OF    2007 

 

 

 

_________________ 

Mamodupi Mohlala 

Pension Funds Adjudicator 
 

    

Section 30M filing: Magistrate’s Court 

Parties unrepresented 
 


