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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“the Act”): RP NOSENGA (“the 
complainant”) v NBC HOLDINGS (PTY) LTD (“the first respondent”) 
AND SAMANCOR GROUP PROVIDENT FUND (“the second 
respondent”) 

 
1. Introduction  
 
[1.1] The complaint concerns the alleged improper distribution of a death 

benefit by the second respondent following the death of the complainant’s 
husband, Mr T J Nosenga (“the deceased”).  

 
[1.2] The complaint was received by this office on 28 October 2005. A letter 

acknowledging receipt thereof was sent to the complainant on 3 
November 2005. On the same date a letter was dispatched to the 
respondents giving them until 24 November 2005 to submit their 
responses to the complaint. On 6 December 2006 a response was 
received from the first respondent on behalf of the respondents. This 
response was forwarded to the complainant by the administrator on 22 
November 2006. On 29 June 2007 the complainant’s further submissions 
were sought. On 5 July 2007 this office received the complainant’s reply. 

 
[1.3] After considering the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 
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background facts are well known to all the parties, only those facts that are 
pertinent to the issues raised herein shall be repeated. The determination 
and reasons therefor appear below. 

 
2. Factual Background 
 
[2.1] The complainant is the wife of the deceased who passed away on 16 

February 2004. The deceased was employed by Samancor (“the 
employer”) and was a member of the second respondent by virtue of his 
employment. Upon his death, a lump sum death benefit of R332 695.50 
became available for distribution. The trustees decided to allocate 5.71% 
of the death benefit to the deceased’s mother, Mrs Catarine Nosenga, 
42.86% to the deceased’s minor child, Boniswa Mikga and 51.43% to 
Tshepang Swakamisa, another minor child of the deceased. The trustees 
decided that the complainant is not entitled to receive a portion of the 
deceased’s death benefit on the basis that she was employed at the time 
of his death and that she was not dependent on him.  

 
3. Complaint 
 
[3.1] The complaint is that the trustees of the fund erred in excluding the 

complainant from receiving a portion of the deceased’s death benefit. The 
complainant contends that the deceased supported her financially even 
though they were separated and despite the fact that she was employed at 
the time of his death. She submitted that she earned far less than the 
deceased and that he recognized her financial dependence on him by 
continuing to support her. The complainant, therefore, submitted that the 
trustees violated her right to maintenance as a surviving spouse by 
excluding her from receiving a portion of the death benefit. 

 
4. Response  
 
[4.1] Mr F Phakgadi, the divisional director (Legal Services Division) of the first 

respondent, filed a response on behalf of the respondents. He submitted 
that the trustees of the fund were required to distribute the death benefit in 
terms of section 37C of the Act read together with the definition of a 
“dependant” in section 1 of the Act. He submitted that the trustees 
conducted an investigation as required in terms of section 37C of the Act 
in order to identify people who were legally and factually dependent on the 
deceased at the time of his death. He stated that their investigations 
included holding several meetings with the family of the deceased. One of 
those meetings was held on 16 August 2004, where it is indicated that the 
complainant was present together with the deceased’s brother, Mr Capcan 
Nosenga, the deceased’s mother and his girlfriend, Ms A Swakamisa.  

 
[4.2] He argued that the trustees were required to take into account several 

factors that were enumerated in Sithole v ICS Provident Fund & Another 
[2000] 4 BPLR 430 (PFA) and TWC & Others v Rentokil Pension Fund & 
Another [2000] 2 BPLR 216 (PFA) in arriving at their decision. Those 
factors are the age of each dependant, their relationship to the deceased, 
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the extent of each dependant’s dependency on the deceased, their 
financial status and their future earning potential and prospects, the 
amount of the death benefit that is available and the wishes of the 
deceased.  

 
[4.3] He submitted further that the fact that a person qualifies as a dependant 

as defined in the Act does not automatically entitle her to a portion of the 
death benefit. He indicated that a person might be excluded on the basis 
of his/her financial status and future earning potential. Further, he pointed 
out that section 37C of the Act confers a discretion on the trustees to 
distribute the death benefit in an equitable and fair manner.  

 
[4.4] He further submitted that the trustees discovered that the deceased 

fathered a child, Tshepang with his girlfriend, Ms A Swakamisa and that a 
maintenance order in the amount of R150.00 was issued in favour of 
Tshepang from 1 September 2001. Moreover, he indicated that another 
maintenance order was issued against the deceased in favour of another 
child, Boniswa, who the deceased fathered with Ms M Mikga. He argued 
that the trustees established that the complainant was married to the 
deceased but that they separated during 2001 and that the complainant 
was no longer living with the deceased as husband and wife. Moreover, he 
stated that the trustees established that the deceased was living alone at 
the time of his death, that his mother was fully dependent on him 
financially and that the complainant was employed and living in her own 
house. He argued that this indicated that the complainant was not 
dependent on the deceased for maintenance. He indicated that the 
complainant did not dispute these facts or raise any objection when she 
attended one of the meetings that were held by the trustees.  

 
[4.5] He submitted that the trustees decided to allocate 5.71% of the death 

benefit to Mrs Catarine Nosenga, 42.86% to Boniswa Mikga and 51.43% 
to Tshepang Swakamisa. He stated that nothing was allocated to the 
complainant, Ms M Mikga and Ms A Swakamisa. Moreover, he pointed out 
that the amount of the death benefit had been paid to the relevant 
beneficiaries. 

 
5. Determination and reasons therefore 
 
[5.1] The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of a “dependant” in section 1 of the Act. 
The primary purpose of this section is to protect those who were financially 
dependant on the deceased during his lifetime. In effect, section 37C 
overrides the freedom of testation of the deceased. It is the board’s 
responsibility when dealing with the payment of death benefits to conduct 
a thorough investigation to determine the beneficiaries, to thereafter 
decide on an equitable distribution and finally to decide on the most 
appropriate mode of payment of the benefit payable. 

 
[5.2] In order for the board to ensure that it makes an equitable distribution of 

the benefit, they will normally undertake an investigation to determine 
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potential beneficiaries. The board must then decide on a distribution of the 
death benefit after the deceased’s dependants have been identified. Their 
duties in this regard were cogently summarized in Sithole v ICS Provident 
Fund and Another [2000] 4 BPLR 430 (PFA), at paragraphs 24 and 25, as 
follows: 

 
“When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors:  
 

• The age of the dependants; 
• the relationship with the deceased; 
• the extent of dependency; 
• the wishes of the deceased placed either in the nomination 

and/or his last will; and 
• financial affairs of the dependants including their future earning 

capacity potential. 
 

In making their decision, trustees need to consider all relevant information and 
ignore irrelevant facts. Further, the trustees must not rigidly adhere to a policy or 
fetter their discretion in any other way.”  
 

[5.3] The apposite portion of section 1 of the Act defines a “dependant” in the 
following terms:  

 
“dependant”, in relation to a member, means- 

 
(a) a person in respect of whom the member is legally liable for 

maintenance; 
 
(b)  a person in respect of whom the member is not legally liable for 

maintenance, if such person- 
 

(i)   … 
 
(ii)  is the spouse of the member, including a party to a 

customary union according to Black law and custom or to a 
union recognized as a marriage under the tenets of any 
Asiatic religion; 

 
(c) a person in respect of whom the member would have become legally 

liable for maintenance, had the member not died.”  
 

                           (My Emphasis) 
 

[5.4] The issue is whether the trustees exercised their discretion properly in 
deciding to exclude the complainant from receiving a portion of the 
deceased’s death benefit. In order to answer this question it is necessary 
to determine whether the trustees took all relevant factors into account in 
determining an equitable distribution of the deceased’s death benefit. 

 
[5.5] It is common cause that the allocation of a portion of the death benefit to 

the deceased’s minor children is not in dispute. Further, it is common 
cause that the complainant was married to the deceased until he passed 
away. Although the complainant and the deceased separated during 2001, 
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the fact that no divorce proceedings have yet commenced makes the 
complainant his spouse at the time of his death (see Van Vuuren v Central 
Retirement Annuity Fund and Another [2000] 6 BPLR 661 (PFA) at 
paragraph 33). It follows that the complainant qualifies as a dependant as 
defined in the Act since she was married to the deceased at the time of his 
death. 

 
[5.6] However, the fact that the complainant qualifies as a dependant as set out 

in the Act does not mean that she is entitled to receive a portion of the 
deceased’s death benefit. The issue of the complainant’s dependency on 
the deceased is to be determined by the trustees in the exercise of their 
discretion after taking into account all relevant factors and the prevailing 
circumstances.  

 
[5.7] In exercising their discretion in this regard, the trustees decided to allocate 

the amount of the death benefit to the deceased’s mother, Mrs C Nosenga 
and the deceased’s minor children, Boniswa and Tshepang. It was 
indicated that maintenance orders were obtained in respect of Boniswa 
and Tshepang. Further, it was pointed out that the deceased’s mother was 
financially dependant on the deceased before he passed away. It is clear 
that the complainant did not submit anything to dispute these facts.  

 
[5.8] Further, it is clear the trustees took into account the fact that the 

complainant was employed, that she was separated from the deceased 
during 2001 and she was living in her own house at the time of the 
deceased’s death. Although the complainant submitted that the deceased 
supported her financially despite the fact that she was employed and living 
in her own house, nothing was submitted to this Tribunal to substantiate 
these allegations. There is no evidence that she earned less than the 
deceased or that the deceased provided her with some form of 
maintenance at the time of his death. Moreover, there is nothing which 
indicates that the complainant was financially dependent on the deceased 
at the time of his death. 

 
[5.9] This office requested the complainant’s legal representative to submit 

proof of the complainant’s dependency on the deceased. The 
complainant’s legal representative indicated in a letter dated 5 July 2007 
that there is no documentary proof that the complainant was being 
supported by the deceased as she was given money by hand. However, it 
is not clear whether the payment was made at all or whether it was made 
on a regular basis or whether it was just a once off payment/s. It is, 
therefore, clear that the complainant failed to submit any evidence which 
indicated that the deceased contributed to her monthly needs before he 
passed away.  

 
[5.10] According to the evidence before me it is clear that the second respondent 

considered a series of relevant factors, including the ages of the 
dependants, the extent of their dependency on the deceased, the 
complainant’s financial status. I am of the view that the board of the 
second respondent has acted reasonably and has properly applied its 
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mind to all relevant factors and ignored irrelevant factors. There is nothing 
which indicates that the board has fettered its discretion in any way. It is 
clear that the second respondent considered the interests of the 
deceased’s minor children and the deceased’s mother as primary and has 
attached due weight to the fact that the complainant was employed with a 
productive working life ahead. Therefore, I am satisfied that the distribution 
of the death benefit is equitable and I have no reason to interfere with the 
decision of the board of the second respondent. 

 
[5.11] In the result, the complainant’s complaint cannot succeed. 

 
 
Dated at Johannesburg on this the             days of                              2008 
 
 
Yours faithfully 
 
 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 


