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               Please quote our ref: PFA/GA/11600/2006/LN 

 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): N A MOABI (“the complainant”) v 
ORION MONEY PURCHASE PROVIDENT FUND (“the first 
respondent”), OLD MUTUAL (“the second respondent”) & CALTEX 
STAR SHOP EGOLI (“the third respondent”) 

 
1. Introduction 
 

1.1 This complaint concerns the non-payment of a withdrawal benefit by 
the first respondent to the complainant. 

 
1.2 The complaint was received by this office on 20 November 2006. A 

letter acknowledging receipt thereof was sent to the complainant on 
13 December 2006. On the same date a letter was dispatched to the 
second respondent giving it until 12 January 2007 to file its response 
to the complainant. This office received a response from the first 
respondent on 12 January 2007 and from the third respondent on 7 
May 2007. These responses were forwarded to the complainant on 12 
January 2007 and on 17 May 2007. The complainant replied on 24 
January 2007 and however omitted to reply a response forwarded on 
17 May 2007. 

 
1.3  Having considered the written submissions filed before this office, it is 

considered unnecessary to hold a hearing in this matter. The 
determination and reasons therefor appear below.   
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  1.4    As the background facts are well-known to all parties, these shall be 
repeated only to the extent that they are pertinent to the issues raised 
herein. 

 
 
2      Factual background 

 
2.1  The complainant commenced employment with the third respondent 

on 16 February 2001 and was a member of the first respondent by 
virtue of her employment with the third respondent and was dismissed 
on 1 April 2004. During this time she made regular contributions to the 
first respondent by way of deductions from her monthly salary. On 
termination of her service with the third respondent her contributions 
to the first respondent also ceased, at which time she expected to 
receive payment of her withdrawal benefit from it.   

 
2.2 She advises in her complaint that she made numerous enquiries 

through the years with the third respondent, but she has yet to receive 
a satisfactory explanation for the delay, let alone payment of her 
benefit. The first respondent did advise her that it did not receive a 
withdrawal notification form for her from the third respondent, and 
therefore payment could not be effected. 

 
3.      Complaint 
          
       3.1  The complainant’s complaint is, quite predictable from the factual 

background outlined above, that she wants payment of the withdrawal 
benefit that is due to her. She laments the long delay in receiving her 
benefit and the allegedly negligent conduct by the parties concerned 
in light of the numerous enquiries she has made with them through 
the years without receiving proper explanations.  

 
4. The responses 
 
  First respondent response 

 
4.1    Mrs. Jonathan Van Oordt, a Principal Officer filed a response on 

behalf of the first respondent. She responded to the complaint 
submitting that the complainant was a member of the first respondent. 
She commenced membership of the first respondent with effect from 1 
April 2001 and on cessation of her employment she became entitled 
to a withdrawal benefit payable by the first respondent. 

 
 4.2 She advised that the reason for the non-payment of the complainant’s 

benefit is that their administration department has not received a 
withdrawal notification form from the third respondent. This is despite 
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them having approached the third respondent on a number of 
occasions in this regard, but they have had an “unsatisfactory 
response” from the third respondent. 

 
Third respondent response 

 
4.3 Mr. L Gelderman, a Manager filed a response on behalf of the third 

respondent. He confirmed that the complainant was his former 
employee and was entitled to withdrawal benefit.  

 
4.4  He alleges that the complainant owed R3140.00 to the third 

respondent. He further alleges that the reason why the third 
respondent failed to submit the withdrawal notification form to the first 
respondent is simply because the complainant owed the company 
monies mentioned in supra which she stole while she was working at 
the third respondent’s company which is equal to the amount of her 
withdrawal benefit. As a result he believes that she is not entitled to 
the withdrawal benefit. 

 
 

  5. Determination and reasons therefor 
 

    5.1   None of the parties strongly dispute the fact that the complainant is 
entitled to her withdrawal benefit and ought to have received payment 
three years ago. However, a purely administrative requirement of the 
administrator, namely the completion and submission of a withdrawal 
notification form, has not been met by the third respondent. This has 
resulted in the complainant not receiving her benefit. 

 
 5.2 The delay in effecting payment to the complainant is inexcusable. We 

understand the fact that the third respondent alleged that the 
complainant owed them. It appears from the complaint, that no 
documents or information were furnished which show that the 
complainant owed the third respondent except the allegations that she 
stole money while she was working at the third respondent’s 
company. In terms of section 37D of the Act, the third respondent is 
not permitted to deduct any amount in these circumstances. The 
section reads as follows: 

 

         “ A registered fund may- 

    (a) deduct any amount due to the fund in respect of 

 (i) a loan granted to a member in terms of section 19 (5) (a); or 
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(ii) any amount for which the fund is liable under a 
guarantee furnished in respect of a loan by some other 
person to a member for any purpose referred to in 
section 19 (5) (a), from the benefit to which the member 
or a beneficiary is entitled in terms of the rules of the 
fund, to an amount not exceeding the amount which in 
terms of the Income Tax Act, 1962 (Act No. 58 of 
1962), may be taken by a member or beneficiary as a 
lump sum benefit as defined in the Second Schedule to 
that Act; 

(b) deduct any amount due by a member to his employer on the date of 
his retirement or on which he ceases to be a member of the fund, in 
respect of- 

(i) (aa) a loan granted by the employer to the member 
for any purpose referred to in section 19 (5) (a); or (bb) 
any amount for which the employer is liable under a 
guarantee furnished in respect of a loan by some other 
person to the member for any purpose referred to in 
section 19 (5) (a), to an amount not exceeding the 
amount which in terms of the Income Tax Act, 1962, 
may be taken by a member or beneficiary as a lump 
sum benefit as defined in the Second Schedule to that 
Act; or 

(ii) compensation (including any legal costs recoverable 
from the member in a matter contemplated in 
subparagraph (bb)) in respect of any damage caused to 
the employer by reason of any theft, dishonesty, fraud 
or misconduct by the member, and in respect of which- 

    (aa) the member has in writing admitted liability to the employer; or 

(bb) judgment has been obtained against the 
member in any court, including a magistrate's 
court, from any benefit payable in respect of the 
member or a beneficiary in terms of the rules of 
the fund, and pay such amount to the employer 
concerned; 

(c) deduct any amount which the fund has paid or will pay by 
arrangement with, and on behalf of, a member or beneficiary in respect 
of 

(i) such member's or beneficiary's subscription to a medical 
scheme, registered otherwise than provisionally in terms of the 
Medical Schemes Act, 1967 (Act No. 72 of 1967); 

(ii) any insurance premium payable by such member or 
beneficiary to an insurer registered in terms of the Insurance 
Act, 1943 (Act No. 27 of 1943); 
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(iii) any purpose approved by the registrar, on the conditions 
determined by him, upon a request in writing from the fund, 
from the benefit to which the member or beneficiary is entitled in 
terms of the rules of the fund, and pay such amount, if due, to 
such medical scheme, insurer or person concerned, as the case 
may be”. 

 
 5.3  The conduct of the third respondent in this matter is to be severely 

deprecated. It is now trite law that the third respondent  owes a duty of 
utmost good faith to its employees (see Rwexwana v Idaho Spur 
Provident Fund and Others (2005) 7 BPLR 640 (PFA) and Tek 
Corporation Provident Fund and others v Lorentz (2000) 3 BPLR 227 
(SCA) at 235C). It is essential for the third respondent to complete the 
withdrawal notification form indicating the cause of termination of 
employment. This, in turn, allows the first respondent to determine 
which benefit is payable. The reasons provided by the third 
respondent’s representative for not completing the withdrawal form 
are not sufficient justification. The fact that the complainant owed 
some monies is not a bar to completing a form simply stating the 
reason for the complainant’s employment contract being terminated. 
Further the respondent has not demonstrated that any steps have 
been taken to recover the money owed.  As a result of this omission 
(be it intention or negligently), the complainant has been deprived of 
her withdrawal pension benefit for almost three years. For all intents 
and purposes, this claim, if any risks prescription. 

 
5.4  There has also been no response from the board of management of 

the first respondent. The board of management is also partially to 
blame in this matter. In terms of sections 7C and 7D of the Act the 
board is required to, inter alia, act with due care, diligence, good faith 
and impartiality in respect of all members and beneficiaries. The board 
should have compelled the employer to complete withdrawal 
notification form. After it had refused to do so, it should have 
approached this office for an order obliging the third respondent to 
complete the form and effect payment. Instead, it sat idly by for almost 
three years to the detriment of the complainant. Lastly and most 
importantly, had the complainant been legally represented, this office 
would have had no hesitation in making a costs award against the first 
respondent or even against the trustees in their personal capacities. 

 
 

    6    Relief 
 

   In the result, this office makes the following order: 
 
6.1. The third respondent is ordered to complete the complainant’s 
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withdrawal notification form and submit it to the first respondent, 
within seven days of the date of this determination. 

 
6.2. If the third respondent fails to comply with paragraph 6.1, the first 

respondent must accept the complainant’s version as to 
termination of employment and pay her benefit within 14 days of 
the date of this determination. 

 
6.3. The first respondent must calculate the interest at the rate of 

15.5% per annum as from 1 April 2004 and forward to the third 
respondent within seven days of this determination. 

 
6.4. The third respondent is ordered to pay the interest within seven 

days of receipt of the calculated interest by the first respondent. 
 
6.5. The third respondent is ordered to pay the interest less any 

deductions permitted by the Act, at the rate of 15, 5% per annum 
reckoned from 1 April 2004. 

 
    
DATED AT JOHANNESBURG ON THIS THE             DAY OF                                     
2008. 
 
 
 
Yours faithfully 
 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
   
 


