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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – K SINCLAIR (“the complainant”) v NEDCOR 
DEFINED CONTRIBUTION PENSION FUND (“the first respondent”) 
NEDCOR GROUP LIMITED (“the second respondent”) 
 
1. Introduction 
 
1.1 This matter concerns the distribution of a death benefit in terms of section 

37C of the Act.  
 
1.2 The complaint was received by this office on 29 June 2005. On 12 August 

2005 a letter was dispatched to the respondent giving it until 2 September 
2005 to file its response to the complaint. The first respondent’s response 
was received by this office on 7 September 2005. On 13 September 2005 
a copy of the first respondent’s response was sent to the complainant for a 
reply by 20 September 2005. A reply was received from the complainant 
on 27 June 2006.  

 
1.3 After considering the written submissions, it is consider it unnecessary to 

hold a hearing in this matter. The determination and the reasons therefore 
follow. 

 
2. The Factual Background 
 
2.1 The complainant is the mother of the late Sean Sinclair (“the deceased”) 

who was employed by Nedcor Group Limited (“the second 
respondent”)until his death on 3 March 2005. By virtue of his employment 
he became a member of the first respondent. 
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2.2 When he passed away the first respondent became liable to pay a death 

benefit to his beneficiaries. The first respondent identified the complainant, 
her son Ian Sinclair (“Ian”), and the deceased’s minor child as potential 
beneficiaries. However, the board of trustees (“the trustees”) resolved to 
award the full benefit to the deceased’s minor child.  

 
3. The Complaint 
 
3.1 The complainant is dissatisfied with the trustees’ decision, in particular, 

insofar as they have ignored the deceased’s wishes as expressed in the 
beneficiary nomination form. The complainant states that the deceased 
notified the first respondent in January 2001, by means of a completed 
beneficiary nomination form, that his pension benefit should be divided 
equally between the complainant and Ian. The complainant further states 
that she would have been satisfied if the trustees paid her and Ian each 
10% of the benefit. This you say: 

 
“would have demonstrated that [they] had taken [your son’s wishes] into 
consideration and [you] would have been happy and content.” (my additions) 

 
3.2 The complainant is also dissatisfied with the first respondent’s alleged lack 

of transparency, in particular, the first res[ondent’s failure to communicate 
its final decision to all the identified beneficiaries. 

 
3.3 Lastly, she wants to know what controls the first respondent has in place 

to ensure that the benefit paid to her grandchild is not abused.  
 
4. The response 
 
4.1 The principal officer states, in the first respondent’s response, that the 

trustees applied their minds and exercised utmost care, as required by the 
Act, during their deliberations as regards the distribution of the death 
benefit. According to the principal officer the trustees conducted a full and 
proper investigation as regards the distribution of death benefits as 
prescribed by the Act and did not rely solely on the beneficiary nomination 
form.  

 
4.2 He states that the first respondent’s investigation revealed that the 

complainant and Ian were not dependent on the deceased during his life. 
The complainant confirmed this in an affidavit that she submitted to the 
first respondent. The principal officer further states, the fact that she was 
not dependent on the deceased was also confirmed by the deceased 
nominating her as “beneficiary” and not as a “dependant”.  

 
4.3 He further states that the investigation also revealed that the complainant 

benefited generously from a separate group life scheme policy.  
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4.4 According to the principal officer the investigation also revealed that the 

deceased’s minor child was the only person who was financially 
dependent on the deceased.   

 
4.5 As regards the second part of your complaint, the principal officer stated 

that you are not entitled to be fully informed of the trustees’ decision just 
because you were nominated as a beneficiary. Insofar as the 
safeguarding of the benefit allocated to the minor is concerned, the 
principal officer states that the trustees have requested that the proceeds 
be paid into trust for the benefit of the minor. 

 
5. Determination and reasons therefor 
 
5.1 The distribution and payment of death benefits upon the death of a 

member is provided for in section 37C of the Act. The main object of the 
section is to ensure that those persons who were dependent on the 
deceased during his lifetime, irrespective of whether the deceased was 
legally required to maintain them or not are not left without support after 
his death.  

 
5.2 The fact that the complainant was nominated as a beneficiary does not 

automatically entitle her to a portion of the death benefit. The trustees’ 
main duty when distributing a death benefit is to ensure that all potential 
beneficiaries (nominees and dependants) are identified and considered 
during the distribution phase.   

 
5.3 The term “dependant”, for the purposes of section 37C, is defined in 

section 1 of the Act. I shall not deal with your dependency save to say that 
the complainant admitted under oath in herr affidavit that she was not 
financially dependant on the deceased. Ian also stated under oath in his 
affidavit that he was not financially dependent on the deceased. 

  
5.4 In view of the above, in particular the provisions of section 37C, I do not 

think that the trustees’ decision to award the full proceeds of the benefit to 
the deceased’s minor son was unreasonable. Apart from the fact that the 
complainant was not financially dependent on the deceased, she has 
benefited as a beneficiary in terms of a group life policy. There is 
accordingly no basis on which to interfere with the trustees’ decision not to 
award any portion of the benefit to her or Ian. 

 
5.5 As regards the complainant’s complaint relating to the first respoindent’s 

lack of transparency regarding the distribution of the death benefit, I tend 
to disagree with the principal officer. In terms of section 7D of the Act, the 
trustees are required to ensure that adequate and appropriate information 
is communicated to the members of the fund informing them of their rights, 
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benefits and duties in terms of the rules. While the Act does not impose a 
similar duty on the first respondent as regards beneficiaries who are 
entitled to receive a benefit in terms of the rules, I cannot see why this 
provision cannot be extended mutatis mutandis to protect their interests as 
well. This is even more so in light of the general duty of due care and 
diligence imposed on the trustees. By virtue of the complainant having 
being nominated as a beneficiary, the general duty imposed on the 
trustees was extended to her and as such she is entitled to be informed of 
their final decision. In the circumstances, the trustees failed to comply with 
their general duty of due care and diligence. Notwithstanding the trustees’ 
failure to communicate with the complainant or Ian, she was however 
advised about their final decision.  

 
5.6 Insofar as the complainant’s complaint in regard to the protection of the 

money paid to the child is concerned, the trustees have requested that the 
money be held in trust for the child’s benefit. Therefore, I am of the view 
that the trustees have taken reasonable steps to ensure that the money is 
not squandered.  

 
5.7 In the result the complaint’s complaint cannot succeed. 
 
 
SIGNED AT JOHANNESBURG ON THIS DAY OF   2007 
 
 
 
Yours faithfully 
 
 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 


