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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

          Please quote our ref: PFA/GA/8764/2006/FM 
  
  
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) - P CRONJE v LIFESTYLE 
RETIREMENT ANNUITY FUND / LIBERTY GROUP LIMITED (“Liberty 
Life”) 

  
        Introduction 
  
[1]    This complaint concerns the levying of costs against your investment value 

in the Lifestyle Retirement Annuity Fund (‘’the fund’’) by the fund and/or the 
administering insurer (‘’Liberty Life’’) on account of your discontinuance of 
contributions to the fund prior to your chosen retirement date.  

  
[2]    The complaint was received by this office on 24 June 2005 and a letter 

acknowledging receipt thereof was sent to the complainant on 12 August 
2005. A letter was, also on 12 August 2005, dispatched to the respondent 
giving it until 2 September 2005 to file a response to the complaint. A 
response dated 3 September 2005 was received on 13 September 2005.  

  
 [3]   In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office.  This matter was referred for 
settlement to both the fund and Liberty Life on 10 February 2006. The 
parties were given 30 ordinary days of the date of the letter to settle the 
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matter failing which this office would determine the complaint in the 
ordinary course. Many complaints were settled on this basis but the 
settlement terms were not divulged to this office. However, on 20 April 
2006 we were informed that the parties in this complaint had failed to 
reach a settlement in this case. The details of disagreement were not 
communicated to us. It is with that brief background that we now 
determine this complaint in the ordinary course. 

 
 
 Facts in brief    
  
[4]    You commenced to contribute to the fund at the rate of R150.00 per month 

from 1 December 1998, electing a retirement date of 1 December 2018. 
Your monthly contributions to the fund were to escalate by 15% on 1 
December of each succeeding year. You ceased making contributions 
during February 2004 and your policy contract was made paid up with effect 
from 1 February 2004. As a result of the policy being made paid up, Liberty 
Life imposed a “premium cessation charge” in the amount of R1 635.72. 
You have not yet attained retirement age and are currently a member of the 
fund.      

  
        Complaint 
  
[5]    Although not precisely formulated, your complaint appears to relate to the 

levying of costs against your investment value in the Lifestyle Retirement 
Annuity Fund (“the fund”) when you stopped making contributions thereto in 
February 2004. 

  
[6]    You now “seek relief … regarding the amount subtracted …” from your fund 

value when the underlying policy contract became paid up on account of 
your discontinuance of fund contributions prior to your elected retirement 
date.  

  
            
  
        Liberty Life’s response 
  
[7]    According to Liberty Life, you ceased making contributions to the fund 

during February 1994 and in accordance with the terms and conditions of 
the policy contract, the contract became paid up with effect from 1 February 
2004. Liberty Life further states that the actual contractual term was 22 
years but you elected to cease contributions after a period of only 5 years. 
As a result of your premature discontinuance of contributions, so  argues 
Liberty Life, Liberty Life became entitled to recover the unrecouped 
expenses. Liberty Life has provided the following table of the expenses 
which had to be recovered. 
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[8]       “Expenses and commissions incurred: 
  

Commission R 2 103.05 
Distribution, marketing costs and VAT, if applicable R    525.76 
Acquisition costs R    925.50 
Ongoing renewal costs R    419.52 
Finance charges on outstanding (expenses less recoveries) R    422.27 
Total accumulated commissions and expenses R 4 396.10 

 
 
             Total recoveries: 
 

Marketing and distribution expense recovery R 3 896.45 
Actual outstanding expenses at 1 February 2004 R 3 896.45 

 
  
[9]  Liberty Life further states that it only deducted an amount of R1 635.72 from 

your investment value whereas the actual expenses that it incurred was in 
the amount of R3 896.45. The administering insurer places reliance on 
clause 5 of the Summary of Investment Conditions contained in the policy 
document as authority for deducting unrecouped expenses from your 
investment value. Clause 5 reads thus: 

  
“Batewaarde 

  
Die batewaarde is die waarde van die Beleggingsrekening minus ‘n bedrag ten 
opsigte van onverhaalde kostes wat deur die aktuaris van Liberty-
lewensgenootskap bereken word.”            

  
[10]  For its proposition that it is entitled to recover the unrecouped expenses, 

Liberty Life further relies on clause 5 of the General Terms and Conditions 
of the policy document which provides: 

  
“Opbetaalde voordele 

  
Mits die kontrak ‘n batewaarde het, kan die kontrak opbetaal gemaak word 
ingevolge  waarvan: 
  
(a)    geen verdere bydraes betaalbaar sal wees nie; en 
(b)    alle ander voordele wat andersins betaalbaar is dienooreenkomstig 

verminder sal word; en  
(c)    enige regte op ongeskiktheidsvoordele of ander aanvullende voordele sal 

staak. 
  

Die vermindere voordele sal nog steeds in surplus deel.” 
  
[11]  On these bases, Liberty Life argues that it is entitled to deduct the           

unrecouped expenses from your investment value in the fund. 
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        Combined response of fund and insurer 
                         
[12]  In a document titled “Overview and background to the contractual and other 

relationships between Liberty Life, the Lifestyle Retirement Annuity Fund 
(“the fund”) and the members of the fund”, both the fund and Liberty Life 
(henceforth “the respondents”) make further submissions in relation to your 
complaint. 

  
[13] The respondents raise a technical point that since your complaint concerns 

the operation of the underlying policy of insurance, I have no jurisdiction to 
determine your complaint. They state further that since the sole assets of 
the fund are its claims against the insurer, the fund would not be able to 
comply with an order directing it to reimburse the unrecouped expenses that 
were deducted. 

  
[14]  On the merits, the respondents state that the unrecouped expenses are 

determined in accordance with section 52(3) of the Long-Term Insurance 
Act which requires the statutory actuary to set rules and methods for valuing 
policies when premiums are not paid. The following expenses, it is argued, 
are generally incurred in relation to the underlying policy: 

  
14.1   commission payable to the intermediary; 

  
14.2  marketing and distribution expenses (these typically cover items such as 

remuneration of sales managers, broker consultants, marketing aids, 
intermediary training and compliance costs); 

  
14.3  acquisition expenses (these expenses include the cost of issuing the policy 

document/s and loading the policy onto the computer system) and; 
  
14.4  renewal expenses (these include the costs of maintaining the computer 

systems, responding to queries, communicating with policyholders and 
complying with statutory reporting). 

  
[15]  The respondents state that it is important to differentiate between the 

insurer’s expenses, on the one hand, and the charges on the other. A large 
proportion of the expenses are incurred at the inception of the underlying 
policy. The charges on the other hand are the means by which these 
expenses are recovered over the term of the policy. The “premium 
termination charge” enables the insurer to recover the expenses it has 
already incurred but which it can no longer recover by way of a normal 
charge.   

  
         
 
 
Determination and reasons therefor: 
  



 
 

5

[16]  There is no merit in the technical points raised by the respondents. The crux 
of this complaint does not constitute long-term insurance business, but 
actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Act. For the reasons more fully set out in 
Louw v Central Retirement Annuity Fund and Another [2005] 7 BPLR 622 
(PFA) at paragraphs [17] to [36] and the authorities referred to therein, I 
cannot uphold the contention that this matter constitutes “long-term 
insurance business” over which I have no jurisdiction.  

  
[17]   Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

Central Retirement Annuity Fund v Adjudicator of Pension Funds & Another, 
[2005] 8 BPLR 655 (C) (“the de Beer judgment”), at 660 C-E confirmed the 
jurisdiction of this office and stated: 

   
“The Rules of the Fund set out its essential purposes as being to provide benefits 
to members upon retirement. The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose. In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ’go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

  
[18]   In so far as your complaint implicitly relates to the administration of the fund 

and/or the investment of its funds and it is implicit therein that you have 
suffered prejudice (in that your investment value has reduced) in 
consequence of the maladministration of the fund (in the form of reducing 
your investment value by the levying of undisclosed charges), your 
grievance constitutes a complaint as defined (see Louw (cited above) at 
paragraphs [11] to [15]. 

  
[19]   While your letter of complaint does not make the allegations as required in 

the Act in precise terms as would otherwise have been expected of a lawyer 
(which I gather you are not), it is clear that you are dissatisfied with the 
charging of a fee without prior disclosure by reason solely of your cessation 
of contributions prior to your elected retirement date. In the circumstances, it 
would be unduly formalistic to dismiss the complaint by reason solely of 
failure to allege in precise terms as required by the Act.      

  
[20] The Cape High Court in the de Beer judgment said the following in this 

regard (at 660E-G): 
  

”Applicant’s contention regarding [the complainant’s] letter is based upon a very 
formalistic reading of the complaints procedure as provided for in the Act. On this 
reading, the letter generated by [the complainant] would not constitute a proper 
complaint as defined. But this submission ignores the purpose of the Act. The 
structure of Chapter VA of the Act is aimed at ensuring an effective, inexpensive 
and expeditious resolution of pension complaints by the members, many of 
whom may not be able to afford legal advice and would therefore be compelled to 
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formulate their complaint without any legal assistance or a complete 
understanding of the intricacies of the legal relationship between the respective 
parties, as in this case between Sanlam and applicant.” 

  
[21]  The technical points are therefore dismissed. 
  
          The merits 
  
[22]  As the Supreme Court of Appeal stated in Tek Corporation Provident Fund 

and others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28], the 
trustees may only do with the fund’s assets what is set forth in the rules. If 
what they propose to do is not within the powers conferred on them by the 
rules, they may not do it. That the rules of a fund are king is confirmed by 
section 13 of the Act. 

  
[23]  It is against this backdrop that I must determine whether the rules or the 

policy document entitle the insurer to levy a “premium cessation charge” in 
the event of discontinuance of contributions prior to the elected retirement 
date.  

  
[24]  The insurer firstly relies on clause 5 of the Summary of Investment 

Conditions contained in the policy document. This clause merely defines an 
“asset value” as the value of the investment account less an amount in 
respect of unrecouped expenses as determined by an actuary of Liberty 
Life. 

  
[25]  Furthermore, clause 5 of the General Terms and Conditions of the policy to 

which I have been referred by Liberty merely governs the situation where a 
policy is made paid up on account of the member discontinuing  or reducing 
contributions. This clause does not make any reference to the recovery of 
unrecouped expenses nor to the charging of a “premium cessation charge”. 

  
[26] The respondents themselves concede that the levying of a “premium 

cessation charge” is not specifically authorized in the policy 
documents.They state as follows: 

  
“Over and above these regular charges specifically itemized in the policy 
documents, a further charge, usually referred to as a “premium cessation charge” 
or “premium reduction charge”, is levied on the premature cessation of 
contributions, to enable the Insurer to recover the expenses it has already 
incurred but which can no longer be recovered by way of the normal charges.”   

  
[27]  Although the definition of “asset value” as contained in the policy document 

makes reference to “any unrecouped expenses as determined by the 
actuary of Liberty Life”, there is no specific setting out of the nature of the 
unrecouped expenses, nor of the manner and method by which Liberty’s 
Actuary shall determine them. In any event, the phrase is couched in such 
vague, imprecise and general terms that one cannot reasonably discern 
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therefrom what is included within the elastic ambit of “unrecouped expenses 
as determined by Liberty’s Actuary”. The phrase is couched in such wide 
terms that it can be interpreted to include expenses the recovery of which is 
not provided for in the rules and in the policy document. In the result, the 
phrase cannot be legally enforced.      

  
  
[28]  The trustees of the fund are, moreover, under a duty to ensure that the 

terms of any underlying contract taken out in respect of and for the benefit 
of a member, are adhered to by the other contracting party. They may not 
simply wash their proverbial hands of all responsibility. Section 7C of the Act 
codifies the common law fiduciary duty owed by trustees to the beneficiaries 
on behalf of whom they hold trust assets. In this sense, members are in a 
similar position to trust beneficiaries. Section 7C provides that the object of 
a board shall be to direct, control and oversee the operations of the fund in 
accordance with the applicable laws and the rules of the fund. 

  
[29]  The section further provides as follows: 
  
                         (2) In pursuing its object the board shall- 
  

(a)    take all reasonable steps to ensure that the interests of members in 
terms of the rules of the fund and the provisions of the Act are 
protected at all times, especially in the event of an amalgamation or 
transfer of any business contemplated in section 14, splitting of a 
fund, termination or reduction of contributions to a fund by an 
employer, increase of contributions of members and withdrawal of an 
employer who participates in a fund; 

  
(b)    act with due care, diligence and good faith; 

  
(c)  avoid conflicts of interest; 
  
(d)  act with impartiality in respect of all members and beneficiaries.” 

  
[30]  As Davis J stated in the de Beer judgment (at 660D-E), the fund cannot 

simply be treated as an illusionary go-between between the members and 
the insurer. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism. On the issue of the 
charges levied by the insurer, Davis J stated as follows: (at 663E-G): 

  
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment 
thereof among beneficiaries are considerations of which account must be taken 
by Applicant’s management committee. Similarly, the reasonableness of 
investments effected and maintained by the insurer for the fund from time to time 
should be examined by the management committee, if the latter is to fulfill its 
fiduciary responsibilities to its members. In addition, the adequacy of disclosure 
of information which is critical to the interests of members, such as an adequate 
and fair explanation as to the meaning of documents which provide illustrative 
values at the inception of the contract as well as the adequacy of disclosure by 



 
 

8

the insurer to members from time to time, must, in the light of the analysis 
advanced, comprise part of the responsibilities of the management committee of 
applicant.”  

  
[31]  For the foregoing reasons, I am satisfied that the fund was not entitled to 

permit the above reduction to your investment value since it was not 
authorized by the rules or the by the terms of the underlying policy contract 
between the fund and the insurer. Similarly, the insurer had no right to 
charge a “premium cessation charge” which it concedes is not authorized in 
the policy documents. In the result, you are entitled to recover the amount 
of R1 635.72 which had been unlawfully deducted.  

  
           Relief 
  
[32]  In the result I make the following order: 
  
              [32.1]   It is hereby declared that both the Lifestyle Retirement Annuity 

Fund and Liberty Life had no right in law to levy the charge of 
R1 635.72 as a “premium cessation charge” by reason solely of 
your stopping contributions prior to your chosen retirement 
date.   

                         
[32.2]    Liberty Life is ordered forthwith to recalculate your fund value as 

if the amount of R1 635.72 had not been deducted when you 
ceased making contributions to the fund with effect from 1 
February 2004, and to inform you of this value within three 
weeks of the date of this determination. 

 
[32.3] If Liberty Life should fail to give effect to the order in [32.2] 

above, then you are free to approach the adjudicator for relief 
under this same case number. 

  
  
 DATED AT JOHANNESBURG ON THIS             DAY OF                    2006. 
  
  
 
 
 
Yours faithfully 
  
  
  
 
VUYANI NGALWANA 
PENSIONS FUNDS ADJUDICATOR 


