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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): C G WEEKS (“the complainant”) v 
METROPOLITAN LIFE (“the first respondent”)/ COMMERCIAL UNION 
DEFINED CONTRIBUTION PENSION FUND (“the second 
respondent”)/ ALEXANDER FORBES FINANCIAL SERVICES (“the 
third respondent”)  

 
1. Introduction 
 
[1.1] At issue in this complaint is, in the first instance, the complainant’s 

dissatisfaction with the quantum of a benefit payable by the first 
respondent in respect of an enhancement of the complainant’s post-
retirement medical aid subsidy. In the second instance, the complainant 
alleges unfair discrimination in that the retirees of the second respondent 
were not accorded the same treatment as the retirees of the first 
respondent.  

 
[1.2] The complaint was received by this office on 25 April 2006. A letter 

acknowledging receipt of the complaint was sent to the complainant on 15 
May 2006. On the same date letters were dispatched to the first and the 
third respondents giving each until 5 June 2006 to file a response to the 
complainant’s complaint. No response was received from the first 
respondent. A response dated 14 July 2006 on behalf of the second 
respondent and itself was received from the third respondent on 17 July 
2006. The complainant was copied with the response. A reply dated 24 
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July 2006 was received from the complainant on 15 August 2006. Having 
considered the written submissions before this tribunal, it is considered 
unnecessary to hold a hearing. The determination and reasons therefor 
appear below. 

 
[1.3] Save for setting out only those essential facts that are pertinent to the 

issues raised herein, the tribunal shall not burden this determination by 
repeating the background facts as they are well-known to the parties. 

 
2. Facts in brief 
 
[2.1] Upon retirement of the complainant in February 2001, the complainant 

was, in terms of the rules of the second respondent then prevailing, 
entitled to a pension that could be purchased with the complainant’s 
accumulated share of the fund plus the complainant’s reserve account 
plus an amount sufficient to provide a once-off pension increase of 50% of 
the complainant’s medical aid contributions as determined by the actuary. 
The value of the benefit relating to the medical aid subsidy was 
determined by the actuary to be in the amount of R29 875.75. It is perhaps 
apposite to mention at this stage that this benefit was funded by the first 
respondent and payable by and/or through the second respondent.  

 
[2.2] Aggrieved by the value of the medical aid subsidy, the complainant lodged 

a complaint with this tribunal in 1999. Before this aspect of her complaint 
could be determined, the complainant reached a settlement agreement 
with the second respondent in terms of which the second respondent 
undertook to enhance her medical aid subsidy from 50% of the 
complainant’s medical aid contributions to 60% of the total medical aid 
contribution amounting to the value of R170 063.00. In order to give effect 
to the terms of the settlement agreement, the second respondent further 
undertook to effect an amendment to its rules. 

 
[2.3] However, the Registrar of Pension Funds did not approve the rule 

amendment purporting to increase the medical aid subsidy from 50% to 
60% of the total medical aid contribution but approved the rule amendment 
that included a qualifying spouse and qualifying children for the purposes 
of determining the medical aid contribution of a retiree. Such action by the 
registrar resulted in the medical aid subsidy payable to the complainant 
being in the amount of R142 818.75 in contradistinction to the amount of 
R170 063.00 that would have been payable had the rule relating to the 
increase of the medical aid subsidy from 50% to 60% been approved and 
registered. 

 
[2.4] The non-payment of the amount of R170 063.00 as contained in the 

settlement agreement between the parties now forms the subject matter of 
this complaint. 
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3. Complaint 
 
[3.1] Firstly, the complainant is perturbed at the non- payment of the settlement 

amount of R170 063.00. It is averred by the complainant that the first 
respondent reneged on the settlement agreement and instead paid a 
lesser amount of R142 818.75. In her own words, the complainant puts 
her averment thus: 

 
“…The result was that the amendment allowed a contribution of 50% to the Medical Aid 
Enhancement benefit and not the 60% as proposed. I queried the payment with 
Metropolitan (letter dated 19 January 2004); because, while I was in service the 
Company’s medical aid contribution was 60%.”        

 
[3.2] Secondly, the complainant alleges that “…this is an unfair practice that ex 

Commercial Union staff members are not treated the same as 
Metropolitan staff members when we retire”, without any further 
elaboration. 

 
[3.3] The complainant seeks the adjudicator to investigate the matter and 

advise her of the outcome thereof. 
 
[3.4] In her reply, the complainant engages in a semantic discussion as to the 

different meanings of the words “propose” and “offer”. It is, in my view, not 
necessary to further entertain this debate as it, in any event, does not take 
the issues in dispute any further.    

 
4. Response 
 
[4.1] In its response on behalf of the second respondent and itself, the third 

respondent firstly points out that the first respondent should not have been 
cited as a party to these proceedings as the first respondent was not a 
party to the settlement agreement entered into between the second 
respondent and the complainant. The third respondent explains the 
mechanism for the payment of the medical aid subsidy in the following 
terms: “The rules (rule 6.2.1 (c)) clearly state that the Employer would fund 
for payment of the medical aid benefit by paying a contribution to the 
Fund, which it did through the employer reserve account… The 
arrangement which the Complainant understood was never that the 
Employer would be liable for payment to the member, but that the 
Employer would fund for the benefit through the Fund. The benefit would 
then be paid by the Fund once the member became eligible for it. The 
Complainant’s claim can only be as provided for in the rules of the Fund.”   

 
[4.2] The third respondent then makes the submission that the second 

respondent has discharged all its obligations in respect of the complainant 
and therefore she has no further claims against the second respondent. 
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The third respondent goes further to submit there is no basis for creating 
an additional liability for the first respondent over and above what it has 
agreed to pay. 

 
[4.3]  In a nutshell, the third respondent argues that the settlement agreement 

was contingent upon the registration and approval of the rule amendment 
authorising the increase in the value of the medical aid subsidy. As the 
envisaged rule was never approved and registered by the registrar, so 
goes the argument, the settlement agreement could at law not be given 
effect to. The third respondent makes the submission that for the trustees 
of the second respondent to have guaranteed payment of the higher 
benefit in the absence of an enabling rule amendment would have been 
contrary to their fiduciary duties. 

 
[4.4] It is further argued that failing registration of the rule amendment enabling 

the increase, there was no reasonable benefit expectation on the part of 
the complainant to be paid the higher benefit. 

 
[4.5] The third respondent submits that payment of the amount of R142 818.75 

was made in terms of the rules of the second respondent which permitted 
a qualifying spouse and qualifying children to be taken into account for the 
purposes of determining the medical aid contributions of a retiree. It is 
further submitted that the rules of the second respondent are, in terms of 
section 13 of the Act, binding on the trustees of the second respondent, 
the first respondent and on all the members of the second respondent, 
including the complainant. On this basis, the complainant has, the 
argument goes, failed to discharge the onus to establish an improper 
exercise of power on the part of the trustees of the second respondent. It 
is further submitted that the evidence before the adjudicator reveals that 
the parties diligently identified the relevant factors affecting the 
complainant and endeavoured to have a higher benefit paid to her. In the 
circumstances, so submits the third respondent, there is no basis for this 
tribunal to interfere with the trustees’ decision and further prays that the 
complaint be dismissed. 

 
[4.6] As regards the second leg of the complainant’s complaint which alleges 

unfair discrimination, the third respondent firstly points out, correctly, in my 
view, that no amplification of this averment has been provided by the 
complainant.  

 
[4.6] It is the third respondent’s submission that different categories of benefits for 

different classes of members in a fund can justifiably be created. The fact 
that the registrar registered the rules, so the argument goes, does indicate 
that the registrar satisfied himself that the rules were not discriminatory 
and that they accorded full recognition to the members’ reasonable benefit 
expectations. 
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[4.8] The third respondent amplifies its submission by arguing that differences 

in benefits will be prohibited if such differences are attributable only or 
mainly to race, gender, sexual orientation and so forth. The third 
respondent cites the Leonard Dingler case as authority for the proposition 
that discrimination as regards benefits/employer contributions may not 
constitute unfair discrimination if the reasons for the discrimination are 
justifiable. It is then submitted that payment by the employer of a different 
contribution rate per employee based on the size of their family, their 
employment conditions and/or salary is an objectively sustainable basis 
and would not amount to unfair discrimination.   

 
[4.9] In the ultimate analysis, the third respondent makes the following 

submissions: that the complainant has not suffered any prejudice in that 
she was paid a correct benefit and that there is no factual or legal basis for 
making any further claims against the respondents; the trustees are of the 
opinion that the refusal to pay a higher benefit in the absence of a rule 
enabling such course of action is a reasonable and justifiable 
consideration; the trustees needed to acknowledge the fundamental 
nature of a defined contribution arrangement that benefits are members’ 
accrued values and that in order for the trustees to increase benefits, they 
need to be funded for and that the employer and the trustees have a duty 
to ensure the long-term financial soundness of the fund. 

 
[4.10] The third respondent then seeks that the complaint against the 

respondents be dismissed. 
 
5. Determination and reasons therefor 

 
[5.1] I have not been favoured with a copy of the settlement agreement 

between the parties and have thus not had sight of the contents of same. 
However, nothing, in my view, really turns on this. 

 
[5.2] The principal enquiry in this regard is, in my view, whether or not the 

complainant’s medical aid subsidy benefit was paid pursuant to the rules 
of the second respondent, as they then existed. On retirement, the 
complainant became entitled to a benefit in terms of rule 7. Rule 7 governs 
the payment of retirement benefits. Rule 7.1.2  provides: 

 
“7.1.2 A MEMBER who retires in terms of Rule 7.1.1 shall be entitled to a pension to 

be secured from an INSURER vesting on the last day of the month in which 
he/she retires calculated as follows: 

 
 [A + B + C - D] ÷ E where: 

 
A equals the MEMBER’S ACCUMULATED CREDIT 

 
B equals his/her RETIREMENT RESERVE ACCOUNT 
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C equals an amount sufficient to provide a once-off pension increase of 50% of 

the Commercial Union Medical Aid Scheme contributions as determined by 
the ACTUARY in terms of Rule 6.2.1 (c).  (my emphasis). 

 
D… 

 
E…” 

 
[5.3] Rule 6.2 deals with the contributions of the first respondent to the second 

respondent and provides as follows: 
 

“6.2  Employer’s contributions 
 

6.2.1 Unless the provisions of Rule 6.2.5 apply, the EMPLOYER shall 
contribute:- 

 
(a)… 

 
(i)… 

 
 (ii)… 
 (iii)… 
 

(b)… 
 

(c)  an amount, as determined by the ACTUARY, sufficient to grant a 
once-off pension increase  to a QUALIFYING SPOUSE and/or 
QUALIFYING CHILDREN at the time of the death in service of a 
MEMBER who was a member of the Commercial Union Medical Aid 
Scheme equal to 50% of the Commercial Union Medical Aid Scheme 
contributions payable at that time (my emphasis). 

 
(d)…” 

 
[5.4] It is common cause between the parties that sometime in 2001, when the 

complainant was engaged in negotiations with the trustees of the second 
respondent, amendments to the rules were mooted, the effect of which 
was to include a qualifying spouse and qualifying children for the purposes 
of determining the medical aid contribution by a retiree as well as to 
increase the value of the medical aid subsidy from 50% to 60% of the 
medical aid contribution. It is further common cause that the registrar 
declined approval of the rule relating to the increase of the value of the 
medical aid subsidy but approved the rule for the inclusion of a qualifying 
spouse and qualifying children for the purposes of computing a retiree’s 
medical aid contribution. It is not my intention to regurgitate here the 
contents of the rule amendments that were proposed as these are not in 
contention between the parties.  

 
[5.5] I accept that the terms of the settlement agreement entered into between 

the parties were premised on the approval and registration of the 
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amended rules. A copy of a letter addressed by the first respondent to this 
tribunal way back on 26 October 2001 gives credence to this view. The 
relevant part of the letter reads: 

 
“However, a settlement has been reached in respect of this dispute. An additional amount 
of R170 063,00 (less the amount of R29 875,75 which she has already received) plus 
interest with effect from 1 March 2001 to date of payment has been accepted by the 
Complainant on 23 October 2001. 
 
… 
 
Please note as regards this settlement offer, such offer is not currently provided for in the 
rules of the Fund. However an amendment to the rules has been drafted, Amendment 
No.5. Obviously cannot actually pay the settlement offer until the Rule amendment has 
been registered by the Financial Services Board… (my emphasis).  
 

[5.6] It is patently clear from the foregoing that the payment of the medical aid 
subsidy was made to the complainant pursuant to the rules of the second 
respondent as they obtained at the relevant time. It follows therefrom that 
had the suggested rule amendments been approved and registered, a 
higher amount as contained in the settlement agreement would have been 
payable to the complainant. It therefore goes without saying that in 
effecting payment of the amount of R142 818.75 to the complainant in 
respect of the medical aid subsidy, the trustees of the second respondent 
acted in accordance with the rules. 

 
[5.7] Furthermore, section 13 of the Act provides that the rules of a registered 

fund are binding on the fund, its members, shareholders and officers, and 
on any person who claims under the rules or whose claim is derived from 
a person so claiming. Because of the binding effect of the rules on the 
second respondent, the second respondent may only pay out to its 
members those benefits provided for in its rules. That much was 
emphasised by the Supreme Court of Appeal in Tek Corporation Provident 
Fund and Others v Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E, where 
Marais JA stated as follows: 

 
“What the trustees may do with the fund’s assets is set forth in rules. If what they propose 
to do (or have been asked to do) is not within the powers conferred upon them by the 
rules, they may not do it.”  

 
[5.8] As regards the second leg of the complainant’s complaint that the former 

employees of the first respondent are treated differently when they retire to 
the retirees of the second respondent, nothing further need be said here. 
Suffice it to say that other than this bald allegation by the complainant, no 
elaboration whatsoever has been made as to what is meant by this 
contention. It is clear at the outset that this aspect of the complaint cannot 
be sustained. 

 
[5.9] In the result, the complainant’s complaint cannot succeed and is therefore 
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dismissed. 
 
 
DATED at JOHANNESBURG on this              day of                                       2008      
    
 

Yours faithfully 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 
  

 
 
 
 
 
 

 

 
            


