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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT, 24 OF 1956 (“the Act”): ANITA VAN ZYL (“the complainant”) v SOUTH 
AFRICAN RETIREMENT ANNUITY FUND (“the first respondent”) & VERNA 
VAN ZYL (“the second respondent”) 
 
  
 
1.  Introduction 
 

1.1 This complaint relates to the distribution of the proceeds of the death 
benefit that became payable upon the death of a member of the fund. 

 
1.2 The complaint was received by this office on 14 February 2006 and a 

letter acknowledging receipt thereof was sent to you on 17 February 
2006. On the same date a letter was dispatched to the respondents 
requesting them to submit a response to the complaint by no later than 
10 March 2006. The responses were received on 8 March 2006 and 
copies of which were sent to you.  No reply was received from you. 

 
1.3 After considering all the written submissions it is considered 

unnecessary to hold a hearing in this matter. My determination and the 
reasons therefor are set out below. 

 
2.  Factual background 
 
 2.1 The complainant was married to Johannes Geldenhuys Van Zyl (“the 

deceased”) who  died on 17 April 2004. The marriage was dissolved in 
terms of a divorce order issued by the High Court of Cape Town on 15 
September 1989. The complainant states that according to the divorce 
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order the deceased was directed to pay maintenance to the complainant 
at the rate of R500.00 per month which was subsequently increased by 
the deceased to R600.00 per month from June 1993. The complainant 
states that the rate of maintenance remained at this level until the death 
of the deceased. Upon the deceased’s death, the complainant lodged a 
claim for maintenance against the deceased’s estate by virtue of the 
terms of the divorce order and the outcome of this claim was that the 
executor of the estate agreed to allow a claim of R170 565.00 and 
proposed to invest such sum of money in trust so as to provide 
maintenance to the complainant at a rate of R500.00 per month until 
your death or remarriage. The complainant contends that 
notwithstanding the passage of time no increase has been allowed for 
inflation. 

 
2.2 It appears that the deceased had four dependants, who are as follows:  

  
 2.2.1  The complainant; 
 

 2.2.2  A major child born out of the marriage between the complainant 
 and the deceased who is more than 40 years old; 

 
 2.2.3 Mrs Verna Van Zyl who is the surviving spouse of the deceased 

 and 
 
 2.2.4 A minor son born out of the marriage between the deceased and 

 the surviving spouse, Johannes Geldenhuys van Zyl, who is 16 
 years old. 

 
2.3 During the deceased’s lifetime, the deceased was a member of the first 

respondent until he died. Upon the death of the deceased, a death 
benefit of R13 386.89 became available for distribution by the first 
respondent. The first respondent determined the circle of beneficiaries 
and dependants of the deceased and decided to pay the entire benefit to 
the surviving spouse of the deceased. 

 
 
 
 
3.  The complaint 
 

3.1 The complainant is aggrieved by the distribution of the proceeds of the 
death benefit that was paid out by the first respondent upon the death of 
the deceased. The complainant states that the trustees failed to apply 
their minds properly in allocating the benefit. They also failed to take into 
account: 
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 3.1.1 that the surviving spouse was married to the deceased for a short                               
  duration of time; 
 

3.1.2  the complainant had a greater financial need than the surviving 
 spouse;  

 
3.1.3 that the maintenance amount of R500.00 does not, bearing in 

mind inflation, fulfill the maintenance order; 
 

3.1.4  the complainants’ medical condition; 
 

3.1.5  the contribution made by the complainant during the long 
marriage between the complainant and the deceased; and  

 
 3.1.6 that the surviving spouse received a benefit of R1 669 914.96 

 from the deceased estate. 
 
 
4.  The first respondents’ response 
 
 4.1 The first respondent states that the board, in making its decision with 

 regard to the disposal of the death benefit, took the following 
 considerations into account: the ages of the dependants, their health, 
 their financial circumstances, and several other factors which are 
 relevant to this matter. In particular it had regard to the following 
 circumstances: 

 
4.1.1 Mrs. Verna Van Zyl is the current surviving spouse and was 

married to the deceased for 15 years; 
 

4.1.2 she is the mother of a minor child, Johannes Geldenhuys Van Zyl, 
who is 15 years old. He is the son of the deceased. The surviving 
spouse is the sole guardian and the provider for this minor  child; 

 
 4.1.3  the total value of the benefit only amounts to R13 386.89 which, in                                      

 order to make some meaningful contribution to the welfare of the                      
 dependants, cannot be split into multiple payments; and 

      
4.1.4  the serious cash shortfall in the estate and the fact that the                                       
 surviving spouse will be required to pay this shortfall.  

 
4.2 The first respondent submits that the trustees have taken note of the 

complainant’s allegation made in paragraph 19 of her complaint, but 
respectfully disagree with the views that are set out therein. It submits 
that the gist of the complaint is based on the settlement agreement 
between the complainant and the deceased, which was incorporated into 
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a divorce order. It states that it seems that this order does not provide 
sufficient maintenance to the complainant. The first respondent contends 
that the complainant cannot expect the trustees to increase the rate of 
maintenance and provide for the payment of such increase from the 
proceeds of a death benefit. The first respondent states that the trustees 
do not deem the lack of satisfaction on the complainant’s part with the 
aforesaid settlement agreement to weigh more heavily than the rights of 
the minor child who is maintained by the surviving spouse. The first 
respondent concludes that the trustees are satisfied that they have 
applied their minds thoroughly in the above decision and accordingly 
stand by their decision to allocate the entire benefit to the surviving 
spouse.  

 
 
5.  Executor’s response 
 

5.1 The executor of the deceased’s estate has submitted a comprehensive 
response in this matter and states inter alia, to the effect that the 
complainant has no claim against the deceased’s estate or the first 
respondent except the maintenance claim granted in terms of the 
divorce order. It confirms that the aforesaid claim has been allowed in 
the amount of R170 565.00. 

 
5.2 The executor disputes the complainants allegation that the surviving 

spouse has received a net allocation of R1 669 914.96 from the 
deceased’s estate and states that the Liquidation and Distribution 
Account has not yet been finalized. It states further that according to a 
Preliminary Liquidation and Distribution Account drawn, the current nett 
value of the estate is the amount of R1 462 464.22 which will be 
inherited by the surviving spouse but this amount could drastically 
change should the creditors of the estate not pay all monies due to the 
estate.  

 
5.3 The executor submits that the board of trustees’ decision to allocate the 

entire benefit to the surviving spouse is correct in law.  
 
 
6.  Determination and reasons therefor 
 

6.1 Section 37C(1) confers a discretion on the board of trustees to distribute 
the proceeds of a death benefit among the dependants and/or 
nominated beneficiaries of a deceased member in such proportions as 
the board may deem equitable. The section does not specify the criteria 
to be used other than to require the board to act equitably. Equity 
requires that the needs of all the dependants be considered with 
reference to all the relevant considerations that have to be taken into 
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account.  
 
 6.2  Among the factors that have been regarded as relevant are the 

respective ages of the dependants, the extent of their dependency, their 
relationship with the deceased, the financial circumstances of the 
dependants, their future earning capacity or potential, the wishes of the 
deceased and the  amount that is available for distribution.  For instance, 
because a younger dependant is likely to be dependent for a much 
longer time than an older one, he is likely to require more financial 
assistance than the older one. A dependant who is employed and thus 
earning an income is dependent to a lesser extent than one who is 
unemployed. The amount that is available for distribution is always a 
critical factor especially where there is more than one dependant. This 
may force the board to award a dependant an amount less than his 
reasonable maintenance needs or even to exclude certain dependants 
from the distribution.  It is clear in the instant case that the amount which 
was available for distribution was only R13 386.89.   

 
6.3 As long as the board has properly considered all the relevant factors, 
 ignored irrelevant ones, and not unduly fettered its discretion, no court or 
 reviewing tribunal will lightly interfere with its decision.   
 
6.4 the obligation of this tribunal is not to decide what is the fairest or most 
 generous distribution, but rather to determine whether the board has acted 
 rationally and arrived at a proper and lawful decision (See Ditshabe v 
 Sanlam Marketers Retirement Fund & Another (2) [2001] 10 BPLR 2579 
 (PFA) at 2582F-G).   
 
6.5 It appears that the extent of the deceased’s legal obligation to support the 

complainant was recognized in the claim that was accepted by the 
executor and  paid to her in an amount of R170 565.00. The 
complainant may have had  expectations of more generous support, 
or even that you might, in law,  have been entitled to an increase in that 
maintenance, can at best amount  to the complainant being 
identified as a dependant for consideration in the allocation  of the death 
benefit. It appears that she was so identified, but that, given  the nominal 
amount of the benefit, and given the equally important  financial 
claims of the spouse and minor child, the complainant excluded from the 
distribution. 

 
6.5 this tribunal is not satisfied that the factors that were considered by the 

board are relevant, and that it has not taken any irrelevant factors into 
consideration, nor unduly fettered its discretion. In the result, no grounds 
exist to interfere with the board’s decision.  

 
6.7 In the result, this complaint cannot succeed and is therefore dismissed. 
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SIGNED IN CAPE TOWN ON THIS DAY OF  2007 
 
 
 
Yours faithfully 
 
 
………………………………… 
MAMODUPI MOHLALA  
PENSION FUNDS ADJUDICATOR 
 
 
 
 

 


