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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 1956 (“THE ACT”) – G E MATIMBA v MINEWORKERS 
PROVIDENT FUND (“THE FUND”) 

 
Introduction 
 
[1] The complaint concerns the distribution of a death benefit by the fund. It was 

submitted on 29 August 2005. A letter acknowledging receipt of your 
complaint was sent on 30 September 2005. On the same date a letter was 
sent to the fund giving it until 21 October 2005 to respond to the complaint. 
Responses, which were also forwarded to you, were received on 4 
November 2005, 13 July 2006, 25 August 2006, 13 November 2006 and 4 
June 2007. Your replies were received on 13 October 2005, 4 August 2006 
and 9 October 2006. After considering the submissions before me I find it 
unnecessary to hold a hearing in this matter. The facts are known to the 
parties so they will not be repeated here, save for that which has a bearing 
on the outcome of my determination. My determination and reasons therefor 
appear below. 

 
 
Factual background 
 
[2] You are the first wife of Mr. J.E. Mdhlovu (“the deceased”), who passed away 

on 3 October 2003. By virtue of his employment the deceased was a 
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member of the fund. In terms of its rules it became liable to pay a death 
benefit to the deceased’s beneficiaries following his passing away.    

 
[3] A death benefit in the sum of R236 222 became payable to the deceased’s 

identified dependants. Following investigation the trustees decided to 
distribute the benefit as follows: 

 
 [3.1] Mrs. G.E. Matimba (deceased’s first wife)   R15 902.75 
 
 [3.2] Mrs. T. Nkosi (deceased’s customary wife)   R35 610.95 
 
 [3.3] Mr. G. Ndlovu (deceased’s major son)    R19 708.24 
 
 [3.4] June Nkosi, Merry Peggy Mdlhovu (20 years old), 

Obet Mdlhovu (18) and Phumzile Mdlhovu (16)  
(deceased’s minor children) R165 000.00 in trust 

(split in equal shares 
among the 4 minor 
children) 

 
Complaint 
 
[4] You complain about the distribution of the death benefit, contending that the 

whole benefit should have been distributed in equal shares among the 5 
children of the deceased.  

 
Response 
 
[5] The principal officer responded on behalf of the fund. He confirmed that the 

deceased was a member of the fund and that it became liable to pay a death 
benefit to his dependants on his passing away. On investigation the following 
facts were established: 

 
[5.1] It received an affidavit from you stating that you had been married to 

the deceased and that you had 3 dependent children, namely Merry 
Peggy Mdhlovu (“Merry”), Obet Mdhlovu (“Obet”) and Phumzile 
Mdlhovu (“Phumzile”) aged 20, 18 and 16 years respectively at the 
date of death of the deceased.   

 
[5.2] There was a maintenance order issued in 2001 ordering the deceased 

to pay maintenance in the sum of R400 per month in respect of Merry 
and Phumzile. 

 
[5.3] A statement from Mrs. T. Nkosi to the effect that Mr. G. Nkosi was 

also the deceased’s son and an affidavit from her confirming his 
identity as well as his dependency on the deceased. His mother had 
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also passed away, so he was without any parents for maintenance 
and support. 

 
 [5.4] Proof that G. Ndlovu was still at school and “doing well.” 
 

[5.5] Proof that Obet, Phumzile and Merry were in school and reading for 
grades 10, 8 and 12 respectively.  

 
[5.6] An affidavit from Mrs. Nkosi stating that she was married to the 

deceased, who had paid lobola in 1996, and confirming the children of 
the deceased. The fund also received a statement from the induna of 
the Ntshangase Tribal Authority in Pongola confirming the customary 
marriage between the deceased and Mrs. Nkosi. It was also submitted 
that the deceased and Mrs. Nkosi lived together until his death. 

 
[5.7] June Nkosi (“June”) was a minor child born of the marriage between 

the deceased and Mrs. T. Nkosi. 
 

[5.8] The principal officer interviewed you, Mrs. Nkosi and the deceased’s 
sister. He was furnished with information which indicated that Mrs. 
Nkosi took care of the deceased when he became ill. She is employed 
at a provincial hospital. 

 
[5.9] The deceased married you in 1979 but the relationship had 

deteriorated to the extent of estrangement. The deceased’s sister 
indicated that the deceased and you had divorced and that he had 
lived with Mrs. Nkosi. 

 
[6] Apart from the allocation to the children as mentioned in paragraph 3 above 

the principal officer noted that the trustees decided to allocate a portion of the 
benefit to you as well. This was the case because even though you work and 
they questioned your dependency on the deceased, they recognised that you 
would have relied on the maintenance payments by the deceased to take 
care of Merry and Phumzile. Thus, R15 902.75 was paid to you. In respect of 
Mrs. Nkosi the allocation was made to her because she and the deceased 
were married, she was financially dependent on him and she takes care of 
one of his children. 

 
[7] The principal officer submits that the death claim was properly investigated; 

the trustees applied their minds and decided on an “objectively equitable” 
distribution that recognised all the deceased’s dependants, their personal 
circumstances and relationship to the deceased. He requests that the 
complaint be dismissed. 
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Determination and reasons therefor 
 
[8] The payment of death benefits is regulated by section 37C of the Act, read in 

conjunction with the definition of a “dependant” in section 1. The primary 
purpose of this section is to protect those who were financially dependent on 
the deceased during his lifetime. In effect, section 37C overrides the freedom 
of testation of the deceased. It is the board’s responsibility when dealing with 
payment of death benefits to conduct a thorough investigation to determine 
the beneficiaries, to thereafter decide on an equitable distribution and finally 
to decide on the most appropriate mode of payment of the benefit allocated.   

 
[9] In order for the board to ensure that it makes an equitable distribution of the 

benefit, they will normally undertake an investigation to determine potential 
dependants. It must then decide on a distribution of the death benefit after 
the deceased’s dependants have been identified. In the present matter the 
deceased had not completed a beneficiary nomination form so there were no 
nominees. Therefore there are only dependants, so sub-section 37C(1)(a) of 
the Act is applicable to the present distribution. It reads as follows: 

 
  “If the fund within twelve months of the death of the member becomes 

aware of or traces a dependant or dependants of the member, the 
benefit shall be paid to such dependant or, as may be deemed 
equitable by the board, to one of such dependants or in proportions to 
some of or all such dependants.” 

 

[10]  The fund investigated and correctly established that the deceased’s 5 
children, Mrs. Nkosi and you were his dependants. 

 
[11] Next, the trustees had to decide on an equitable distribution among the 

dependants. The board’s duty in this regard was cogently summarised in 
Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at 
paragraphs 24 and 25, as follows: 

 
  “When making an “equitable distribution” amongst dependants the 

board of management has to consider the following factors: 
 

● the age of the dependants; 
● the relationship with the deceased; 
● the extent of dependency; 
● the wishes of the deceased placed either in the nomination and/or 

his last will; and 
● financial affairs of the dependants including their future earning 

capacity potential. 
 

In making their decision, trustees need to consider all relevant 
information and ignore irrelevant facts. Further, the trustees must not 
rigidly adhere to a policy or fetter their discretion in any other way.” 
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[12] I am of the view that the board had at its disposal all the relevant facts 

pertaining to the potential beneficiaries, as elaborated in paragraph 5 and 
correctly applied their minds to the facts before arriving at its decision to 
distribute the death benefit. For the sake of brevity I will not repeat the facts 
which were discussed in paragraphs 5 and 6 above. The board is vested 
with a discretionary power to decide on an equitable distribution of the death 
benefit.  It is trite law that only in instances where the functionary has 
exercised its discretionary powers unreasonably and improperly, or has 
unduly fettered its exercise thereof, that its decision can be reviewed.   

 
[13] You pray that the entire benefit should have been divided equally among the 

children rather than presumably being divided among the children and the 
deceased’s spouses. The trustees received information to the effect that Mrs. 
Nkosi was the spouse of the deceased, they were living together until his 
death, they had a child together and she was financially dependant on the 
deceased. Thus, she qualified as a dependant in terms of the definition in 
section 1 of the Act. Furthermore, the trustees decided that her 
circumstances were such that she was entitled to a share of the benefit. I am 
of the view that they were correct in their decision in this regard. With regard 
to the fund’s decision to allocate a portion of the benefit to you, I note that 
they found that you were dependent on the deceased by reason of the 
maintenance order for 2 of your children. In any event, if you wish to use your 
portion of the benefit for your children the decision is yours. In my view I do 
not believe that the trustees’ decision to allocate R15 902.75 is 
unreasonable, nor is there sufficient reason for me to overturn their 
allocation. Lastly, you do not oppose the fact that the children received a 
share of the benefit, so I do not need to consider this aspect in my 
determination.  

 
[14] After considering all the information before me I am satisfied that the board 

has acted reasonably and properly in making the distribution, has taken into 
account all the relevant factors, and has not taken into consideration any 
irrelevant factors, as is evident from paragraphs 5 and 6 above.  Therefore, 
no legal grounds exist for me to alter its decision in regard to the distribution 
of the lump sum death benefit that was paid. 

 
[15] In the result, your complaint cannot succeed. 
 
DATED AT JOHANNESBURG ON THIS              DAY OF                                2008 
 

Yours faithfully 
 
 
 
 
_________________________________________- 

MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 


