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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, 1956 (“the ACT”): S MAIFO (“the complainant”) v SA EXPRESS 
PROVIDENT FUND (“first respondent”)/ SA EXPRESS PENSION FUND (“second 
respondent”) AND LIBERTY GROUP LIMITED (“third respondent”)  
 

1. Introduction 
 

[1.1] The complaint concerns the complainant’s allegation that the first respondent failed 
to pay his withdrawal benefit timeously. Further, he complains that the second 
respondent failed to transfer his withdrawal benefit to the South African Retirement 
Annuity Fund (“SARAF”) which is administered by Old Mutual South Africa Limited. 
The complaint was received by this office on 18 October 2005. A letter 
acknowledging receipt thereof was sent to the complainant on 21 October 2005. On 
the same date letters were dispatched to the respondents giving them until 11 
November 2005, to file their responses to the complaint. On 5 July 2007, this office 
received the response dated 14 November 2005 furnished by the third respondent 
on behalf of the first and second respondents. On 9 October 2006, this office 
forwarded the respondent’s response to the complainant for his further submissions, 
if any. On 7 March 2006 we received the complainant’s further submissions in the 
matter.  

 
[1.2] After considering the written submissions it is considered unnecessary to hold a 

hearing in this matter. The determination and reasons therefor appear below.     
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2. The factual background     
 

[2.1] The complainant was employed by South African Express Airways (“the employer”). 
He contends that his services with the employer were terminated in 2002. By virtue 
of his employment he became a member of the first and second respondent until his 
dismissal in 2002. Therefore, the first and the second respondents became liable to 
pay him his withdrawal benefits.  

 
[2.2] It is common cause that the first and the second respondents were administered by 

Alexander Forbes Financial Services. With effect from 31 December 2004, Liberty 
Group Limited (“the administrator”) took over the first and the second respondent’s 
administration.     

 
[2.3] In an e-mail dated 9 June 2005, which the complainant attached to the complaint as 

annexure A, he informed the employer that he intended to withdraw his pension 
benefits. His instructions as contained in that e-mail were that his pension benefit 
payable from the first respondent should be deposited into his Absa bank account, 
account number 114413267. Further, his instruction regarding the pension benefit 
payable from the second respondent was that it should be transferred to SARAF, 
policy number 007104618.        

  
3. The complaint 
 
[3.1] The complaint is two fold. Firstly, he complains that the first respondent failed to 

timeously pay his withdrawal benefit into his bank account.  
 

[3.2] Secondly, he complains that the second respondent failed and/or delayed in 
transferring his withdrawal benefit to SARAF.     

 
The third respondent’s response  

 
[3.3] Ms J Gerber, of the third respondent submitted a response on behalf of the first and 

the second respondents.    
 
[3.4] She confirms that the third respondent commenced its administration of the first and 

the second respondents with effect from 31 December 2004. Further, she confirms 
that as a result of its administration of the first and the second respondents, 
Alexander Forbes Financial Services transferred the respective member’s values in 
the first and the second respondents on 30 May 2005.  

 
[3.5] She submits that upon receipt of the those member’s values from Alexander Forbes 

Financial Services it discovered that such values had been incorrectly allocated and 
that the “take-on data” was therefore incorrect. Further, she submits that as a result 
of the incorrect member values, such values had to be recalculated. Furthermore, 
she says the exercise of the recalculation of the member’s values was only 
completed in October 2005. Therefore, she says the complainant’s withdrawal 
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benefit in the first respondent was paid on 22 October 2005, which was comprised 
as follows: 

 
• “Final transfer value [including interest to 18/10/05 R361,274.03 

• Less tax PAYE; less tax GN35   R  61,145.88 

• Less tax IT88     R  13,125.35 

• Net benefit paid on 22 October 2005   R287,002.80” 

 
[3.6] Further, she submits that regarding the complainant’s pension benefit in the second 

respondent that he had requested to be transferred to SARAF it is still busy 
processing such request.  

         
7. Determination and reasons therefor 
 
 Interest payable on withdrawal benefit 
 
[7.1] The first part of the complainant’s complaint is that the third respondent failed to pay 

his withdrawal benefit payable from the first respondent. In terms of the response 
dated 14 November 2005 the third respondent furnished this office with a breakdown 
of the complainant’s benefit. The third respondent alludes to the fact that it added 
interest to the complainant’s transfer value before paying it to him.  

 
[7.2] Despite my investigator’s efforts (Mr L Mbalo) via telephone to elicit from the third 

respondent how much interest was added to the complainant’s transfer value before 
it was paid to him and before any tax was deducted, it failed to provide such 
information. The rationale behind seeking such information was to determine 
whether the third respondent added the correct interest to the complainant’s transfer 
value. However, if the complainant is of the view that the interest added was less 
than it should have been he is urged to lodge a fresh complaint regarding this part of 
the complaint.  

 
 Withdrawal benefit 
 
[7.3] The second part of the complaint is that the third respondent failed and/or delayed to 

transfer his withdrawal benefit to SARAF. In an e-mail dated 9 July 2005, the 
complainant instructed the employer to transfer his pension benefit to SARAF. On 10 
June 2005, the complainant signed a withdrawal notification form. Further, the same 
withdrawal notification form was co-signed by the second respondent’s trustee. 

 
[7.4] On 10 June 2005, the complainant instructed the second respondent to transfer his 

pension benefit to SARAF. The third respondent received such instruction as it was 
contained in the same withdrawal notification form completed by the complainant on 
10 June 2005. However, it is clear that as at 15 July 2005 the third respondent had 
not transferred the complainant’s pension benefit to SARAF. Its initial defense in 
delaying such transfer was that it discovered that the member’s values had been 
incorrectly allocated and that the “take-on data” was therefore incorrect. Therefore, 
as a result of the incorrect member values, such values had to be recalculated (from 
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30 May 2005 until October 2005). It has taken the third respondent 5 months to 
rectify whatever was incorrect regarding the second respondent’s values. Further, 
with effect from October 2005, when it became possible for the third respondent to 
pay the complainant’s benefit it has failed to transfer his pension benefit to SARAF.    

 
[7.5] Rule 9.1 of the second respondent’s rules provide for instances where member’s 

benefits as a result of his membership of a previous fund must be transferred into 
the fund (rule 9.1.1). Further, the rules deal with instances where a member’s 
benefits in the second respondent is transferred out as a result of that member’s 
transferring to the service of a company or other organisation associated or 
subsidiary to the Principal Employer but not participating in the second respondent.  

 
[7.6] Therefore, the second respondent’s rules do not address the complainant’s instance 

where, as he instructed the second respondent to transfer his pension benefit to a 
pension fund that the principal employer does not participate in.  

 
[7.7] On 10 June 2005 the employer, the second respond and the third respondent were 

aware that the complainant wanted his pension benefit to be transferred to his 
SARAF.  

 
[7.8] What remains to be determined is upon the third respondent’s failure to transfer your 

pension benefit, therefore, what would be an appropriate interest rate to be applied. 
 
[7.9] Section 13A(5) provides: 
 

“When a person who, for any reason except a reason contemplated in section 
14, 28 or 29, has ceased to be a member of a fund (in this subsection called 
the first fund), is in terms of the rules of another fund admitted as a member of 
the other fund and allowed to transfer to that other fund any benefit or any right 
to any benefit to which such person had become entitled in terms of the rules 
of the first fund, the first fund shall, within 60 days of the date of such person’s 
written request to it, or, if applicable, within any longer period determined by 
the registrar on application by the first fund, transfer that benefit or right to the 
other fund. The transfer shall be subject to deductions in terms of section 37D 
and to the rules of the first fund”. 

 

[7.9.1] Therefore, in terms of section 13A(5) the second respondent and/or the third 
respondent had to transfer the complainant’s benefit within 60 days of the date of the 
receipt of the written request to transfer the benefit to SARAF. However, the third 
respondent advanced arguments that because it discovered that the member’s values 
had been incorrectly allocated and that the “take-on data” was therefore incorrect. 
Therefore, as a result of the incorrect member values, such values had to be 
recalculated. Section 13A(7) deals with the consequences where a transfer was not 
effected within the 60 days or such longer period as granted by the Registrar of 
Pension Funds (“the Registrar”) on application of the transferring fund. Section 
13A(7)(c) provides as follows: 
 

“(7) Interest at a rate as prescribed from time to time by the Minister by 
 notice in the Gazette shall be payable on 
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 (a)  … 
  
 (b) … 
 

 (c)  the value of any benefit, or right to any benefit, not transferred by the      
 first fund to the other fund before the expiration of the period      

          prescribed therefore by subsection (5).” 
 

[7.9.2] In terms of Government Notice 338 in Government Gazette 22210 published on 6 
April 2001, the rate at which interest is payable on the value of a benefit not 
transferred by the first fund to the fund specified shall be the same as the maximum 
annual finance charge rate as prescribed in section 2(1) of the Usury Act 73 of 1968. 
Section 2(1) of the Usury Act, read together with Government Notice 1100 in 
Government Gazette 26809 of 17 September 2004, prescribes a finance charge rate 
of 20% for amounts of less than R10 000 and 17% per annum for amounts exceeding 
R10 000.  
 

[7.9.3] There is no merit in the third respondent’s argument that because the member’s 
values had to be recalculated, therefore, that caused the delay. The section is quite 
clear and requires benefits to be transferred within the 60 the Minister by by the 
Registrar of Pension Funds (r the benfit to the pr day period. Where this is not 
possible, the remedy for the fund was to approach the Registrar. It failed to do so. 
Thus, it is liable for the late payment interest in terms of the section. 
 

[7.9.4] The complainant instructed the third respondent on 10 June 2005 to transfer his 
benefit to the SARAF, a pension fund organization as defined in the Act, therefore, 
SARAF is a fund as contemplated in Section 13A(5) of the Act. On 12 July 2007, in a 
telephone conversation with the complainant, he informed this office that the third 
respondent had not yet transferred his pension benefit. In terms of section 13A(5) of 
the Act the benefit should have been transferred on or before 11 July 2005. 
 

[7.9.5] Therefore, in terms of section 13A(7)(c) of the Act read together with section 2(1) of 
the Usury Act you are entitled to the interest at the Usury rate with effect from 11 July 
2005.  

 
[8] In the result the order of this tribunal is as follows: 

 
[8.1]  The third respondent in its capacity as administrator of the second 

respondent, is ordered to compute the complainant’s value in the 
second respondent within 7 days of the date of this determination. 

 
[8.2]   The third respondent is further ordered again in its aforesaid 

capacity,  to transfer the complainant’s value as ordered in paragraph 
[25.1] to the South African Retirement Annuity Fund, policy number 
007104618, on the complainant’s behalf including interest at the rate 
prescribed in section 13A(7) of the Act read together with section 2(1) 
of the Usury Act reckoned from 11 July 2005 until date of transfer, 
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less late payment interest already paid and further less any 
deductions permissible in terms of the Act, within 14 days weeks 
from the date of this determination.  

 
         DATED AT JOHANNESBURG ON THIS            DAY OF        2007 

 
Yours faithfully 
 
 

 
 

 
_____________________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR   

  

            

 

 

 

 

 


