
 
  

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN CAPE TOWN) 

                                                   CASE NO: PFA/WE/9101/06/KM 

 

In the complaint between: 

  

D STONE                                                   Complainant                                                                

                                                                       

 and  

  

CENTRAL RETIREMENT ANNUITY  

FUND                              First Respondent 

 

and 

 

UNILEVER SA PENSION FUND            Second Respondent 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE 

PENSION FUNDS ACT 24 OF 1956 (“the Act”) 
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1.  Introduction  

 

1.1 The complaint concerns the refusal of the first respondent (a 

 retirement annuity fund) to permit the complainant to transfer his 

 benefit to the second respondent (a pension fund in the narrow 

 sense of the word).  

 

1.2 The complaint was lodged on 22 June 2006 and on 4 July a letter 

 acknowledging receipt of the complaint was addressed to the 

 complainant. On the same date letters were dispatched to the first 

 and second respondents requesting them to respond to the 

 complaint by 26 July 2006. Responses were received on 7 July 

 2006 and 26 July 2006 respectively. The complainant replied on 

 25 July 2006. 

 

1.3 Having reviewed the written submissions received, I do not 

 consider it necessary to hold a hearing in this matter. My 

 determination, together with the reasons therefor, is set out 

 hereunder. 

 

 

2.  Background 

 

2.1 The complainant initially approached this tribunal for assistance 

 in April 2005, and a determination was handed down under case 

 no PFA/WE/2913/05/KM on 25 May 2006. In terms of that 

 ruling, the board of trustees of the first respondent was directed to 
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 exercise the discretion conferred on it by rule 8.1, with a view to 

 deciding whether the complainant could transfer his benefit to the 

 second respondent. (Rule 8.1 empowers the respondent to deal 

 with a benefit other than in terms of its rules in special 

 circumstances.) The order read as follows: 

 

   “[14.1]  Its is declared that General Notice 9/95 does not 

   prohibit CRAF’s management committee from 

   effecting a transfer of the complainant’s retirement 

   benefit from CRAF to the Unilever Pension Fund; 

 

   [14.2] CRAF’s management committee is directed to 

   exercise its discretion properly in terms of rule 8.1 

   concerning the transfer of the complainant’s             

   retirement benefit to the Unilever Pension Fund, 

   having regard to all the factors set out in the body of 

   this determination;  

 

   [14.3] The discretion is to be exercised and communicated in 

   writing to the complainant, the Unilever Pension Fund 

   and this office within four weeks after date of this 

   determination, setting out the decision, all factors 

   taken into account, and the reasons for the decision. 

 

   [14.4] Should the management committee of CRAF fail to 

   exercise its discretion properly and communicate its 

   decision in the manner prescribed in [14.3] above by 

   12H00 on Thursday 22 June 2006, this office will 

   substitute its decision for that of the management 

   committee.” 
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2.2 The order was predicated on the assumption that a transfer from a 

 retirement annuity fund to a pension fund was not prohibited by 

 GN9/95 or tax legislation. The interpretation placed upon that 

directive is set out in the previous determination, and will not be 

dealt with in detail here.  

 

2.3 The first respondent duly exercised its discretion in terms of the 

 aforesaid rule, and (for a second time) refused to allow the 

 complainant to transfer his funds to the second respondent.  

 

 

3.  Complaint 

 

3.1 The present complaint, lodged on 22 June 2006, is likewise an 

 objection to the refusal of the first respondent to allow the 

 complainant to transfer to the second respondent, this time based 

 on the exercise of discretion by the board of trustees in terms of 

 rule 8.1. 

 

3.2 As before, the complainant asks that he be allowed to transfer his 

 pension investment in the first respondent to the second 

 respondent. The reason he wishes to transfer his funds is that he 

 wants to consolidate his retirement savings, and he is already a 

 member of the second respondent. 
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4.  Response from the first respondent 

 

4.1 The first respondent states that the board of trustees studied the 

 previous determination of the Adjudicator, and reconsidered the 

 complainant’s request to transfer to the second respondent. 

 However, it could not exercise its discretion in favour of the 

 complainant for the following reasons. 

 

4.2 The rules of the fund do not provide for a transfer of benefits to a 

 pension fund, they only allow for transfer to another retirement 

 annuity fund, or to an insurer.  

 

4.3 Rule 8 (in terms of which the board was required to exercise its 

 discretion by the Adjudicator) does not provide an alternative to 

 the transfer options permitted by the rules. In the first 

 respondent’s view this rule was intended to enable the board of 

 trustees to manage the pension instalments of a member or 

 dependant who for whatever reason is not capable of doing so 

 himself. 

 

4.4 It submits further that this must have been the view of the South 

 African Revenue Services (“SARS”) in approving the rules, since 

 the definition of a retirement annuity fund in section 1 of the 

 Income Tax Act 58 of 1962 does not permit transfers of benefits 

 out of a retirement annuity fund other than to another retirement 

 annuity fund. 

 



 

 

6

4.5 Implicit in this response then, is the same issue that arose in the 

 first complaint, which is that the first respondent would place its 

 favourable tax status in jeopardy were it to accede to the 

 complainant’s request to transfer his investment to a pension fund.  

 

 

5.  Response from the second respondent 

 

5.1 The second respondent is of the view that Rule 8.1 confers a 

 wide-ranging discretionary power on the board of trustees to pay 

 benefits in a manner not stipulated by the rules.  

 

5.2 It furthermore disagrees with the first respondent that the Income 

 Tax Act supports its position. In this regard it points out that the 

 limitation on transfers only applies to the benefit, or any portion 

 thereof, prior to retirement. In the present case, the complainant 

 has already reached and passed retirement age, and therefore any 

 transfer in respect of his funds would not fall within the scope of 

 this prohibition. 

 

 

6.  Determination and reasons therefor 

 

6.1 Central to the issue of whether the first respondent ought to 

permit the complainant to transfer his investment is the impact of 

such a decision on the tax status of the first respondent. In order to 

enjoy the favourable tax incentive provided to retirement annuity 
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funds, the first respondent must be approved by SARS, and must 

remain so approved. GN9/95 is a note issued by SARS to clarify 

its interpretation of the relevant tax provisions concerning inter-

fund transfers, and is therefore indicative of the approach it will 

take in deciding whether or not to approve a retirement annuity 

fund. It reads as follows: 

 

  “GENERAL SUBJECT: DEFINITIONS OF PENSION AND 

 PROVIDENT FUNDS 

 

  SPECIFIC ASPECT: PURCHASE OF ANNUITIES AND 

 TRANSFER TO RETIREMENT ANNUITY FUND AT 

 RETIREMENT 

 

  STATUS: DECISION 

 

  BACKGROUND: To confirm the Commissioner for Inland 

 Revenue’s policy of not allowing a pension fund or, if it provides 

 annuities, a provident fund to purchase or insure a pension 

 (annuity) at an institution or fund other than a South African 

 registered insurer or to permit such a fund to transfer monies out 

 of the fund for the benefit of a member who did not become 

 entitled to a withdrawal benefit in terms of the rules of the fund. 

  DECISION: The definitions of “pension fund” in section 1 of the 

 Income Tax Act require such funds to provide the annuity (for 

 life) to a member on retirement from employment. My office 

 accepts that, to comply with the requirement to provide the 

 annuity, the fund may purchase or insure a member’s compulsory 

 life annuity at a South African registered insurer. 
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  The rules of some pension and provident funds provide, however, 

 for a transfer of monies to a retirement annuity fund on a 

 member’s retirement from employment or before retirement from 

 employment in circumstances other than when a member 

 becomes entitled to a withdrawal benefit, which is not 

 acceptable. Should such a fund transfer monies on this basis or on 

 any other basis which is not directly related to a member’s 

 withdrawal from the fund as a result of resignation from or 

 termination of service (other than on retirement from 

 employment) or as a result of the winding up of the fund or in 

 accordance with the provisions of section 19 of the Pension 

 Funds Act or in accordance with the 14 September 1990 

 arrangement, the approval of the fund, notwithstanding its rules, 

 will be withdrawn.” 

 

6.2 In its response to the first complaint, the first respondent 

contended that GN9/95 precludes transfers from retirement 

annuity funds to other types of pension fund before or at 

retirement. In the present complaint it now suggests that such a 

transfer would be contrary to section 1 of the Income Tax Act. If 

the first respondent is correct in this submission, it follows that it 

would indeed imperil the remaining members should the first 

respondent effect such a transfer, since the approval of the first 

respondent as a retirement annuity fund would in all 

 likelihood be withdrawn by SARS. 

 

6.3 In view of the impact of a ruling by this office on the issue, SARS 

was approached for its views on the matter. The following 

response was received from Mr V. Symington of the Pensions 



 

 

9

Department at SARS: 

 

  “GN9 is not law, but represents the interpretation of the law by 

 SARS in relation to a particular set of facts and, in particular, 

 represents how SARS will apply its discretionary approval 

 powers under the law. 

 

  The same interpretation applies in the case of a “retirement 

 annuity fund” as defined in section 1 of the Income Tax Act (the 

 Act). As in the case of pension and provident funds, the Act 

 requires that the fund (and not another fund) provides retirement 

 benefits. Therefore, when retirement age is reached the fund must 

 pay the annuity. One exception to this rule exists, namely the 

 acceptance by SARS that the fund may also purchase the annuity 

 from a registered SA insurer (see GN 18 and extensions). We 

 have recently updated GN9 (see GN9A) to incorporate RA funds.  

 

  More importantly, a fund that allows for the purchase of a 

 retirement benefit in another pension or provident or retirement 

 annuity fund cannot be approved by SARS. 

 

  It is possible that a future retirement fund dispensation in SA 

 would be more flexible and transferable than the current system. 

 But until we are there, the current legislative framework is 

 restrictive in this regard.” 

 

6.4 The complainant was copied with the above response from SARS 

and invited to make submissions in respect of it. Other than 

expressing his disappointment at the line taken by SARS in 

relation to transfers of this nature, and dissatisfaction with the 
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delay in obtaining a final determination, the complainant had no 

comment to offer on the response. 

 

6.5 It seems to me that the first respondent is correct in contending 

that were it to transfer the complainant’s benefit to a pension 

fund, it would place its tax approval status at risk. This would 

clearly be to the detriment of its remaining members. Assuming, 

as was held in the previous determination, that Rule 8.1 confers a 

discretion on the board of trustees to transfer the complainant’s 

benefit to another fund, it cannot be said that its discretion was 

improperly exercised. A crucial factor, and probably the 

determining one, in arriving at its decision must be the exposure 

of the respondent to the loss of its tax approval from SARS. 

 

6.6 In view of the above, there is no basis on which to interfere with 

 the decision arrived at by the board of trustees of the respondent, 

 and the complaint cannot succeed. The present case must be 

 distinguished from the situation where a member wishes to 

 transfer his benefit from one retirement annuity fund to another 

 retirement annuity fund. The latter circumstance has recently been 

 the subject of amendment to the Pension Funds Act. However, it 

 is not of application to the complaint in this instance, since the 

 latter involves a transfer from a retirement annuity fund to a 

 pension fund. 

 

6.7 I am encouraged by the optimism expressed by Mr Symington 

about a future dispensation in which the present barriers to 
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transferability will be removed. The present practice of members 

being locked in to specific institutions or funds is unlikely to 

promote competitive products or services. A captive market in 

this sense cannot ultimately be to the benefit of fund members. 

See further Browne v South African Retirement Annuity Fund and 

Others [2006] 4 BPLR 311 (PFA) at 325E – 327E where the 

effect of such lock-in situations is analysed. 

 

6.8 Finally, I am aware that the reasoning in this determination 

 contradicts to some extent the interpretation placed on the 

 relevant legislation in the previous determination by this office. 

 However, I am persuaded that the views of SARS (which were 

 not before this tribunal when the previous ruling was issued) on 

 the question of a transfer of this nature, and its probable effect on 

 tax approval status, must be dispositive of the matter where a 

 discretion of the board of trustees is involved. 

 

 

7.  Relief 

 

7.1 The complaint is dismissed. 
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DATED AT CAPE TOWN ON THE              DAY OF                        2008. 

 

 

 

 

______________________ 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 

 


