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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – M C MALINDI (“the complainant”) v BRITISH 
AMERICAN TOBACCO RETIREMENT FUND (“the first respondent”) 
BRITISH AMERICAN TOBACCO HOLDINGS SOUTH AFRICA (PTY) LTD 
(“the second respondent”) 
 
1. The introduction 
 
1.1 This matter concerns the distribution of a death benefit in terms of section 

 37C of the Act.  
 
1.2 The complaint was received by this office on 7 July 2005. On 28 March 

2006 a letter was dispatched to the respondent giving it until 28 April 2006 
to file its response to the complaint. A response was received from the first 
respondent on 24 April 2006. On 20 July 2006 a copy of the response was 
sent to the complainant for a reply by 27 July 2006. A reply was not 
received from the complainant.  

 
1.3 After considering the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and the reasons therefor 
follow. 

 
 
 
2. The background facts 
 
2.1 The complainant is the spouse of the late Mr. D Mofokeng (“the 

deceased”). The deceased was employed by the second respondent until 
he passed away on 1 April 2004. By virtue of his employment he became 
a member of the first respondent.  

 
2.2 The marriage between the complainant and the deceased was concluded 
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by customary rites in 1998 and produced three children namely, 
Lehlohonolo L Mofokeng (“Lehlohonolo”), Lebohang L Mofokeng 
(“Lebohang”) and Thabiso R Mofokeng (“Thabiso”).   

 
2.3 In 2002 the deceased married his second wife, Mrs. S Sebiloane 

(“Sebiloane”), also by customary rites. During the marriage Sebiloane 
gave birth to the deceased’s fourth child, namely Rethabile Mofokeng 
(“Rethabile”).  

 
2.4 On 30 June 2003 the deceased completed a benefit nomination form and 

submitted it to the first respondent. In terms thereof the deceased 
instructed the board of trustees (“the trustees”) to pay the death benefit to 
his children mentioned in paragraphs [3] and [4] above. Furthermore, their 
respective shares should be paid into trust and the proceeds from it should 
be paid as follows: 

 
“Thabiso Richard Mofokeng to Maria Mofokeng 
 Lebohang Lucky Mofokeng and Lebohang Lauren Mofokeng to 
Chiristina Malindi. Rethabile Mofokeng to Sonto Sebiloane” 

 
2.5 When the deceased passed away in April 2004 the first respondent 

became liable for the payment of a death benefit.  
 
2.6 In October 2004 the trustees identified the complainant, Sebiloane and all 

four children, who were minors when the deceased passed away, as 
dependants of the deceased. The trustees consequently resolved to pay 
the complainant and Sebiloane 20% each of the benefit and 15% to each 
of the minor children. The trustees also resolved that the proceeds of the 
benefit allocated to the minor children should be paid into trust for their 
benefit. The first respondent has not effected payment of the death benefit 
because they await the outcome of this complaint. 

 
3. The complaint 
 
3.1 This Office has had difficulty determining the actual nature of the 

complaint. This was amplified by the complainant and her representative’s 
failure to provide this office with the supporting documentation referred to 
in the complaint. Notwithstanding this, it appears that the complainant is 
dissatisfied with the trustees’ decision to allocate 20% of the death benefit 
to Sebiloane. She states that Sebiloane was merely the deceased’s 
girlfriend. 

 
3.2 The complainant is also dissatisfied with the trustees’ decision to pay the 

trust proceeds from the trust created for the benefit of Thabiso to Maria 
Mofokeng (“the grandmother”), the child’s grandmother.  

 
4. The response 
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4.1 The principal officer of the fund states that the trustees are not bound by 

the beneficiary nomination completed by the deceased. According to the 
principal officer, while not stating it in so many words, the trustees’ 
function is to investigate the circumstances of all dependants before 
making a decision as regards the distribution and payment of the death 
benefit. 

 
4.2 According to the principal officer, the trustees allocated 20% of the benefit 

to Sebiloane because she was married, like the complainant, to the 
deceased at the time of his death. Thus, she qualified as a dependant for 
purposes of distributing the death benefit. 

 
4.3   Lastly, the principal officer states that the trustees decided that the 

monthly income from the trust created for the benefit of Thabiso should be 
paid to his grandmother because she was taking care of him and is his 
guardian.  

 
5. Determination and reasons therefor 
 
Complaint in relation to the allocation of the death benefit 
 
5.1 The distribution and payment of benefits upon the death of a member is 

provided for in section 37C of the Act. In terms of the section any such 
benefit shall not form part of the assets in the estate of the deceased but 
shall be dealt with in terms of the provisions of section 37C. Put differently, 
the benefit cannot be dealt with in terms of the law of succession or in any 
other manner other than in terms of the provisions of section 37C. The 
section also gives the trustees a discretion insofar as the distribution of 
death benefits are concerned 

 
5.2 The main object of section 37C is to ensure that those persons who were 

dependent on the deceased during his lifetime are not left financially 
destitute. Thus, the trustees’ main duty when distributing a death benefit is 
to ensure that all potential beneficiaries, dependants and nominees are 
identified and considered during the distribution phase (see Mashazi v 
African Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W) at 
3705I-J and 3706A-B). 

 
5.3 The term “dependant”, for the purposes of section 37C, is defined in 

section 1 of the Act to mean a person in respect of whom the member is 
legally liable for maintenance (legal dependant) or a person in respect of 
whom the member is not legally liable for maintenance, but nevertheless 
maintained that person financially (factual dependant) or a person in 
respect of whom the member would have become legally liable for 
maintenance, had the member not died.  
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5.4 The complainant has challenged the trustees’ decision as regards 

Sebiloane’s dependency. However, she has not provided any evidence in 
support of her allegation that the trustees erred when they resolved that 
Sebiloane was a dependant of the deceased. In any event, the marriage 
between the deceased and Sebiloane was still in existence at the time of 
his death. On 4 May 2004, at the family meeting with the second 
respondent’s representative (“the meeting”), the deceased’s father, Mr S 
Mofokeng, confirmed the existence of the marriage between the deceased 
and Sebiloane. In the circumstances, the complainant’s allegation that 
Sebiloane was merely the deceased’s girlfriend is without merit. 
Furthermore, she and Sebiloane confirmed at the same meeting that they 
were both financially dependent on the deceased. Thus, Sebiloane was a 
dependant, as defined in section 1 of the Act, of the deceased. In the 
circumstances I am satisfied that the first respondent did not err when it 
resolved that Sebiloane is a dependant of the deceased.  

 
5.5  It is not my role to determine what the fairest or most generous 

distribution is, but rather to determine whether the trustees have exercised 
their discretion properly and equitably. Equity requires that the trustees 
consider all the relevant factors to the exclusion of all the irrelevant factors 
(Jordaan v Protektor Pension Fund [2001] 2 BPLR 1593 (PFA) at 1596D-
G). The complainant did not submit any evidence in support of her 
allegation that the trustees erred when it resolved to allocate 20% of the 
benefit to Sebiloane. In light thereof, I am satisfied that the trustees 
considered all the relevant factors to the exclusion of the irrelevant ones 
when it resolved that 20% of the benefit be awarded to Sebiloane. 

 
Complaint in relation to the payment of the trust proceeds to the grandmother 
 
5.6 According to the first respondent’s consultants, Alexander Forbes Group 

(Pty) Limited, the trustees resolved that the trust proceeds from the trust 
established for Thabiso’s benefit should be paid to his grandmother 
because she was Thabiso’s primary care giver when the deceased passed 
away in April 2004. Furthermore, Thabiso is currently living with her in 
Heidelberg and is also financially dependent on his grandmother. The 
deceased also stated in the benefit nomination form, which he completed 
on 30 June 2003, that the trust proceeds in respect of Thabiso should be 
paid to the grandmother. The complainant has not adduced any evidence, 
other than the fact that she is Thabiso’s biological parent, to show that 
Thabiso was not dependant on, or staying, with his grandmother.   

 
5.7 In the circumstances, I am satisfied that Thabiso is staying with his 

grandparents in Heidelberg. Furthermore, that he is financially dependant 
on them. I am also satisfied that the trustees acted reasonably when they 
resolved that the trust proceeds should be paid to the grandmother. In any 
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event, the trustees have stated that they will arrange that payment of the 
trust proceeds be paid to the person in whose care Thabiso is. Put 
differently, if Thabiso is no longer in the grandmother’s care then she will 
not receive the trust proceeds. 

 
5.8 In the result, your complaint cannot succeed. 
 
DATED AT JOHANNESBURG ON THIS THE      DAY OF      2007 
 
Yours faithfully  
 
 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 


