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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

PFA/WE/2640/2005/SG 
 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24 OF 1956 (“the Act”) – Construction Computer Software (Pty) 
Limited v Vantage Pension Fund Administrators (Pty) Ltd / Investec 
Employee Benefit Limited/ CCS Pension Fund  and CCS Provident Fund   
 
 
Introduction 
 
 
[1] The complaint relates to the members’ contributions that were paid by the 

employer to the broker, which the broker failed to account for to the fund. 
Your complaint was received by this office on 11 March 2005, and a letter 
acknowledging receipt thereof was sent to you on 25 April 2005. The 
responses to the complaint, which were forwarded to you, were received on 
28 September 2005 and 18 May 2006. After considering the written 
submissions before me, I consider it unnecessary to hold a hearing in this 
matter. 

 
 
 
Background 
 
[2] The complainant is the Construction Computer Software (Pty) Ltd (“the 

employer”), which is represented herein by P J Reynolds, its Managing 
Director. The first respondent is Vantage Pension Administrators (Pty) Ltd 
(“Vantage”). The second respondent is the Investec Employee Benefits 
(“IEB”) in its capacity as the administrator of the fund. The second respondent 
was not previously joined in these proceedings, but since it was envisaged 
that it might be affected by an order of this tribunal it was joined in terms of 
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section 30G(d) and has responded to the complaint. The third and fourth 
respondents are the CCS Pension Fund and CCS Provident Fund (“the 
funds”). No relief is sought against the third and fourth respondent. 

 
[3] The employer is the participating employer in the funds since 1990. The funds 

are underwritten by policies of insurance issued to them by Fedsure Life, 
which was subsequently taken over by Investec Employee Benefits (“IEB”). 
Any reference made to Fedsure Life in the funds’ rules applies to Investec 
Employee Benefits (“IEB”). The board of trustees of the fund was constituted 
by senior employees of IEB. Leslie Zulberg, whose company Vantage was the 
broker of either the employer or IEB, was the principal officer of the funds. 

 
[4] Since its participation in the funds, the employer paid the monthly 

contributions to Vantage, which in turn paid the contributions to IEB. During 
the period in question, Vantage collected contributions from the employer to 
the amount of R1 511 753,32 and did not account for same to IEB. It has 
been alleged that, at all material times Vantage acted in its capacity as the 
agent of IEB. 

 
Complaint 
 
[5] The complaint relates to the contributions which the employer paid to 

Vantage, which contributions Vantage did not account for to IEB or the fund. 
The employer wants IEB and/or Vantage to make good the loss suffered by 
the employees as a result of non-payment of these contributions. The total 
amount of the loss is R1 544 546,95. 

 
Respondents’ responses 
 
Vantage’s response 
 
[6] Vantage did not file a formal response to the complaint with this office, but 

has filed an informal letter dated 28 September 2005 penned by Leslie 
Zulberg. It states that at all material times Vantage acted as a broker or agent 
of IEB. It contends that the lost contributions are a matter between Vantage 
and IEB, and thus this office does not have jurisdiction to investigate and 
adjudicate upon the complaint. In any event, it is contended, IEB as an 
administrator or insurer during the time in question bears full responsibility for 
the loss of contributions. 

 
IEB’s response 
 
[7] IEB disputes that it is liable to compensate the employer for the loss of the 

contributions, and argues that it is the duty of the employer to pay 
contributions to either the pension fund or the insurer. It further agues that the 
obligation to ensure that the contributions are remitted to the fund or the 
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insurer lies with the board of the fund not with IEB. To advance this argument, 
it sought reliance on section 13 A of the Act and Rule 12 of the fund.  

 
[8] IEB denies that there was a relationship of a broker or agent between it and 

Vantage. It contends that Vantage recruited clients and placed their business 
with IEB, and that once the business was placed with IEB, Vantage 
maintained a relationship of sole exclusivity with clients. According to IEB, all 
communications from IEB to clients went through Vantage, the same applied 
to communications from the clients to IEB. While IEB was the registered 
administrator of the funds, Vantage also undertook some administrative 
functions of its own, which were taken independently of IEB, for which 
Vantage collected an administration fee of its own from clients. IEB further 
states that there was no written agreement between it and Vantage that 
authorized Vantage to act on its behalf and that the nature of this relationship 
cannot be construed as an agency relationship.  

 
[9] It is further submitted that an insurance broker such as Vantage primarily acts 

as client’s agent to obtain commission from the insurer. It is contended that 
Vantage acted as the employer’s broker, and as such the employer as 
principal is liable for the deeds or conduct of Vantage. 

 
Determination and reasons therefor 

 
 

[10] Section 13A of the Act enjoins the employer to pay contributions directly to 
the fund or in the event that the fund has concluded a policy of insurance 
with the insurer, the employer is obligated to pay the contributions directly 
to the insurer. Rule 12 of the fund obligates the board of the fund to 
ensure that the contributions are remitted to the insurer not later than 
seven days after the period in respect of which they are due.  

 
[11] The obligation to pay contributions to either the fund or the insurer 

primarily lies, in my view, with the employer. The board’s duty to ensure 
that the contributions are remitted to the fund or the insurer is secondary 
to that of the employer. In the present matter, IEB was the registered 
administrator of the funds. The employer elected to remit contributions to 
the insurer through Vantage, which in turn failed to account to the insurer 
or IEB for the contributions. There is no reason advanced by the employer 
why it elected to pay contributions to Vantage instead of paying them 
directly to IEB. The employer has, in my view, failed to discharge its duties 
and obligations placed upon it by Rule 13A of the Act.  

 
[12] Section13A(6)(a) of the Act, entrusts the principal officer or any authorized 

person with the responsibility to monitor and ensure compliance with 
payment of contributions to the fund. There is no allegation made that IEB 
was the authorized person contemplated in the section other than the 
principal officer and thus entrusted with the responsibility to monitor and 
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ensure compliance with payment of contributions. Leslie Zulberg as the 
principal officer of the funds was entrusted with this responsibility. It 
certainly defies logic how the funds’ principal officer could have been 
allowed to act as the employer’s broker to the funds. The potential conflict 
of interest situation that could arise as a result of the arrangement should 
have been obvious to any organization which upholds good corporate 
governance. It is the boards of the funds’ lack of vigilance and the 
employer’s laxity in this regard which resulted in the loss of these 
contributions. In the circumstances both the employer and Vantage should 
account to the fund and its members for the loss of contributions. 

 
[13] The contention that Vantage acted as IEB’s agent and that IEB failed to 

ensure the contributions were remitted to it cannot be upheld. Had the 
employer, in the first place, fulfilled the duties imposed on it by section 13A 
of the Act and paid contributions directly to IEB, the Vantage factor 
resulting in lost funds could have been averted. 

 
[14] As I do not have jurisdiction to investigate and adjudicate upon the actions 

of a broker, I cannot award any competent relief against Vantage. The 
employer, if it is so minded, could look to Vantage for the recovery of the 
lost contributions by possibly instituting civil action against it. My Office 
has been informed that the Financial Services Board is conducting an 
investigation against Vantage concerning this case and others of similar 
nature. 

 
[15] In the result, the complaint is dismissed and our file is closed. 
 
 
 
 
 
 
 
 
 
 
 
DATED AT CAPETOWN THIS THE                           OF                               2006. 
 
 
 
Yours faithfully 
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Vuyani Ngalwana 
Pension Funds Adjudicator 
 


