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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

         Please quote our reference: PFA/WE/4549/2005/NVC 
 

 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (“the Act”): J D Meyer v Central Retirement 
Annuity Fund (“the fund”) and Sanlam Life Insurance Limited 
(“Sanlam”)  

 
Introduction  
 
[1] Your complaint concerns the amount deducted from your fund share on 

reduction of contributions. The complaint was received by this office on 20 
July 2005 and a letter acknowledging receipt thereof sent to you on 5 
August 2005. On the same date letters were dispatched to the 
respondents requesting them to submit responses to your complaint by 29 
August 2005. The response dated 29 August 2005 from the fund was 
received on the same date. On 6 September 2005 the response was sent 
to you for a reply by 23 September 2005. No reply has been received from 
you. This office requested further information from the fund on 16 
November 2005 and the fund’s response in this regard was received on 1 
December 2005.   

 
[2] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the fund on 27 March 2006. The parties were given 30 days 
to settle the matter failing which this office would determine the complaint 
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in the ordinary course. Many complaints were settled on this basis but the 
settlement terms were not divulged to this office. However, on 19 May 
2006 we were informed that the parties in this complaint had failed to 
reach a settlement in this case.  The details of disagreement were not 
communicated to us. It is with that brief background that we now 
determine this complaint in the ordinary course. I shall set out the facts as 
far as essential for understanding this determination. My determination and 
reasons therefor appear below. 

 
Factual Background 
 
[3] You commenced contributing to the fund on 1 May 1994, at the age of 29, 

at the monthly rate of R309.28, escalating annually on 1 May by 10%. 
Your elected retirement date is 1 May 2025 at the age of 60. You were 
retrenched (date not given) and could no longer afford to pay the 
contributions to the fund. On the advice of a Sanlam consultant this policy 
was superseded by another policy and transferred to another investment 
portfolio on 1 December 2003, and the premiums decreased. You are 
currently still contributing to the fund.    

 
Complaint 
 
[4] You allege that on 1 December 2003 the value of the investment          

was R69 244.72 but it reduced to R49 053.93 after it was transferred to 
the new policy. You state that you have lost R20 190.79 due to the 
conversion to a new policy.  You request that this penalty be reversed.  

 
The fund’s response  
 
[5] The fund states that the original policy was not paid-up and no premium 

termination fee was levied. It adds that the fee of R20 190.79 was not 
debited and that the misunderstanding arose from a fax sent to your 
broker illustrating the termination fee in the event of making the policy 
paid-up. However, Sanlam advises that as at 1 December 2003 the policy 
values were adjusted as follows: 

 
“Fund value of policy on 1 December 2003 prior to premium reduction  R68 244.72 
Less: Adjustment for premium reduction R  7 818.52 
Equals: Fund value transferred to policy 18936843x4 on 1 December 
after premium reduction 

R61 426.20” 

 
[6] The fund adds that at all times it acted in terms of the rules of the fund, the 

Act, the Income Tax Act and the Statement of Intent.  
 
Determination and reasons therefor 
 
[7] The issue for determination is whether the rules of the fund authorize the 
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levying by the fund or Sanlam of R7 818.52, being a fee for the adjustment 
at premium reduction in view of your electing to reduce the contributions 
from 1 December 2003.  

 
[8] Rule 2 of part 7 provides for the payment and cessation of payment of 

contributions but does not cover the reduction of contributions.  
 
[9] Section 13 of the Act sets out the binding force of the rules. As the 

Supreme Court of Appeal stated in Tek Corporation Provident Fund and 
Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28] in this 
regard, the trustees may only do with the fund’s assets what is set forth in 
the rules.  Thus, if what they propose to do is not within the powers 
conferred on them by the rules, they may not do it.  

 
[10] The policy documents do not provide for the charging of an “adjustment for 

premium reduction” on the reduction of contributions.  
 
[11] The trustees of the fund are, moreover, under a duty to ensure that the 

terms of any underlying contract taken out in respect of, and for the benefit 
of, a member are adhered to by the other contracting party. They may not 
simply wash their proverbial hands of all responsibility.  Section 7C of the 
Act codifies the common law fiduciary duty owed by trustees to the 
beneficiaries on behalf of whom they hold trust assets.  In this sense 
members are in a similar position to trust beneficiaries.  Section 7C 
provides that the object of a board shall be to direct, control and oversee 
the operations of the fund in accordance with the applicable laws and rules 
of the fund. Nothing in the rules and the Act allows for the deduction of a 
“premium termination adjustment”.  

 
[12] As Davis J stated in the De Beer judgment (at 660D-E), the fund cannot 

simply be treated as an illusionary go-between between the members and 
the insurer.  It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.  On the issue of the 
charges levied by the insurer, Davis J stated as follows (at 663E-G):  

 
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment 
thereof among beneficiaries are considerations of which account must be taken 
by Applicant’s management committee.  Similarly, the reasonableness of 
investments effected and maintained by the insurer for the fund from time to time 
should be examined by the management committee, if the latter is to fulfill its 
fiduciary responsibilities to members.  In addition, the adequacy of disclosure of 
information which is critical to the interests of members, such as an adequate 
and fair explanation as to the meaning of documents which provide illustrative 
values at the inception of the contract as well as the adequacy of disclosure by 
the insurer to members from time to time, must, in the light of the analysis 
advanced, comprise part of the responsibilities of the management committee of 
applicant.” 
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[13] For the above reasons, I am satisfied that the fund was not entitled to 
permit the above reduction to your benefit since it was not authorized by 
the rules or by the terms of the policy between the fund and the insurer. 

   
Relief  
 
[14] The order of this tribunal is as follows: 
 

[14.1] It is hereby declared that the respondents were not entitled 
to deduct the amount of R7 818.52 from your fund value 
solely by reason of your having reduced contributions prior 
to your contractual retirement date. 

 
[14.2]  Sanlam is ordered forthwith to re-calculate your current fund 

value as if the amount of R7 818.52 had not been deducted 
and to inform you of your re-calculated fund value within 
three weeks of the date hereof.    

 
Dated at Cape Town on this the                    day of                                  2006.  
 
Yours faithfully 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
 
 
  
   
 
 
  
 
 
 
 
 
 


