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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

              Please quote our reference: PFA/NP/2153/2005/RM 
 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“THE ACT”): M C E GROBLER v PENKOOP 
RETIREMENT ANNUITY FUND (“THE FUND”); SANLAM LIFE 
INSURANCE COMPANY LIMITED AND S M SWART 

 
Introduction  
 
[1] The complaint, on behalf of your client Mrs. M.C.E. Grobler (“the 

complainant”), concerns the distribution of a death benefit by the fund 
following the death of its member, Mr. I.J.H. Fourie (“the deceased”). It 
was received by this office on 25 January 2005. Unfortunately, there is no 
record on file of a letter acknowledging receipt thereof being sent to you. 
However, on 18 February 2005 a letter was dispatched to the fund giving it 
until 11 March 2005 to submit its response to the complaint. The fund 
requested an extension for its submission until 15 March 2005, on which 
date their response was received. This was also forwarded to you. On 26 
March 2005 this office received your reply. It became clear that Mrs. S.M. 
Swart had a direct interest in this complaint and on 30 January 2006 she 
was joined as a party to the complaint in terms of section 30G(d) of the 
Act. A response was consequently requested from her, which was 
received on 9 February 2006. After considering the submissions before 
me, I find it unnecessary to hold a hearing in this matter. My determination 
and reasons therefor appear below. As the background facts are well 
known to all the parties, I shall only repeat those facts that are pertinent to 
the issues raised herein.  

 
Factual Background 
 
[2] The deceased became a member of the fund in July 1982. As is practice 

with retirement annuity funds, it promptly took out an individual life 
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insurance policy contract (number 7201203x2) with Sanlam Life Insurance 
Company Limited (“the insurer”) to secure the benefits accruing to the 
deceased. In October 1993 the deceased also became a member of the 
Central Retirement Annuity Fund (“CRAF”) in terms of another policy 
(number 13717153x4) that was taken out with the insurer. It is the former 
policy with the fund that forms the subject-matter of this complaint rather 
than the CRAF policy. In any event the deceased decided to advance his 
retirement age in respect of his CRAF membership. On 1 May 2001 he 
received a lump sum from CRAF and the remainder was used to purchase 
a pension annuity with the insurer. The remaining annuity amount that was 
payable by the insurer was distributed to the deceased’s 3 children after 
his death. The fund was amalgamated into CRAF in December 2003. 

 
[3] The deceased did not submit any written nomination of beneficiaries to the 

fund.  He passed away on 21 October 2003. The gross amount of the 
death benefit that is payable by the fund is R57 660.82. The deceased had 
3 children, namely Mrs. A. Stolz, Mr. Isak J.H. Fourie and the complainant.  

 
Complaint 
 
[4] The complainant is dissatisfied with the decision of the fund’s board of 

management (“the board”) to award the entire death benefit to Mrs. S.M. 
Swart.  

 
[5] From the various submissions made to the fund and to this office it is 

evident that the crux of the complainant’s objection to the fund’s proposed 
distribution is that Mrs. Swart was never married to the deceased and not 
dependent on the deceased as she had left him permanently on 28 August 
2003.  

 
Responses  
 
[6] A joint response on behalf of the fund and insurer was received on 15 

March 2005. In investigating and establishing an appropriate division of 
the death benefit as required in terms of section 37C of the Act, the fund 
identified the following candidates: 

 
[6.1] Mrs. S.M. Swart, deceased’s “life partner” since 1989, born in 1937. 

 [6.2] Mrs. A. Stolz, major daughter of the deceased, born in 1971. 
 [6.3] Mr. Isak J.H. Fourie, major son of the deceased, born in 1974. 

[6.4] The complainant, major daughter of the deceased, born in 1976. 
 
[7] It is also stated that the board took the following factors into consideration 

before arriving at its decision: 
 
 [7.1] the amount available for distribution 
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 [7.2] the ages of the beneficiaries 
 [7.3] the beneficiaries’ relationship with the deceased  
 [7.4] the wishes of the deceased 
 [7.5] the financial status of the beneficiaries 
 [7.6] the future earning capacity of the beneficiaries 

[7.7] whether the deceased had an obligation to provide for the identified 
persons. 

 
[8] The board also received and considered several documents and affidavits, 

including the complainant’s objections, which for the sake of brevity I will 
not list here. The response goes on to explain the specific factors that the 
board considered in respect of each potential beneficiary that was 
identified: 

 
 [8.1] Mrs. S.M. Swart 
 

- She and the deceased lived together in a “life partner/common 
law wife” relationship since 1989 

- Bearing in mind her age and qualifications, there was little 
prospect of future employment 

- From the information obtained the deceased and Mrs. Swart’s 
children provided for and maintained her as she did not have an 
occupation or income of her own 

- She advised in her affidavit that she did the household chores, 
lived with the deceased for approximately 14 years and she 
denied that she’d left or deserted him. The relationship between 
her and some of the deceased’s  children was “almost hostile.” 
She explained that when certain of the deceased’s children 
came to visit, she had to leave the house in order to avoid 
conflict. 

- She was diagnosed with cervical cancer and receives treatment 
at the Tygerberg hospital. 

- She has no place to stay, so has moved in with her children as 
she cannot afford a home of her own. 

 
[8.2] Mrs. A. Stolz 
 

- 31 years of age, married, is employed and her spouse also 
works. 

- She was a beneficiary in the deceased’s estate. 
- She received R3 708.28 from the proceeds of the deceased’s 

pension annuity policy with the insurer. 
 

[8.3] Isak J.H. Fourie 
 

- 29 years old, married, is employed while his spouse does not 
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work. 
- He was a beneficiary in the deceased’s estate. 
- He received R3 708.28 from the proceeds of the deceased’s 

pension annuity policy with the insurer. 
 

[8.4] The complainant 
 

- 26 years old, married to Mrs. Swart’s son, unemployed, her 
spouse is employed. 

- She was a beneficiary in the deceased’s estate. 
- She received R3 708.28 from the proceeds of the deceased’s 

pension annuity policy with the insurer. 
- The deceased had purchased a house for her and her spouse. 

Whereafter they entered into an arrangement in terms of which 
they paid the deceased an amount of R1 200.00 per month. 

   
[9] In the response it is noted that the board was confronted with a dilemma 

because the complainant’s version of the relationship between the 
deceased and Mrs. Swart contrasted with the averments made by Mrs. 
Swart in her submissions. They were also concerned about a handwritten 
statement purportedly made by one of Mrs. Swart’s sons, Mr. Tony Fourie, 
which confirmed the complainant’s assertion that Mrs. Swart had ended 
her relationship with the deceased approximately 2 months before he 
passed away. However, there was a telephonic conversation between a 
trustee and Mr. Fourie in which he denied deposing such a statement. 
After considering all the information before the board, it was decided to 
allocate the entire death benefit to Mrs. Swart.  

 
[10] Mrs. Swart also responded to the complaint, re-iterating what she had 

already submitted to the fund. She advised that she and the deceased had 
lived together since 1989. She denies the complainant’s contention that 
she spent many months away from home or that she had ended the 
relationship with the deceased shortly before he passed away. In 
clarification, she states that she did visit her children in Durban and 
Vredenburg occasionally but this did not mean that she had ended her 
relationship with the deceased. In regard to the deceased’s sources of 
income she noted that aside from the R1 200.00 per month received from 
the complainant and her husband, the deceased also earned interest 
income on the monies invested with various banks as is evident from the 
estate’s liquidation and distribution account. It is also evident from these 
accounts that he loaned money to people. He occasionally worked for 
certain businessmen in the town as well. Thus, she avers that it is not true 
that the deceased was reliant on financial support from the complainant or 
anyone else.  

 
[11] Mrs. Swart denies the allegation that she left the deceased 2 months 
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before he died. She avers that in August 2003 the deceased’s son came 
to visit him. After a discussion with the deceased and the complainant it 
was agreed that she will go to visit her daughter in Vredenburg, as well as 
consult with doctors and receive treatment for her cervical cancer. It was 
always her intention and understanding that she would return to the 
deceased. She points out that most of her possessions, clothing, furniture 
and a motor vehicle that the deceased had given her were still at the 
house, so it could not be that she had moved out with all her possessions 
as alleged by the complainant. Mrs. Swart denies the allegation that the 
complainant did not know where she had gone to and that there was no 
contact between them between August 2003 and the deceased’s death, 
pointing to discrepancies in the complainant’s own statement in this 
regard.  

 
[12] In respect of her dependency on the deceased she submits that not only 

did they live under the same roof and share a common household, but he 
also paid and provided for all her needs. This arrangement continued for 
some 14 years. She took care of the household like a housewife and he 
provided the income in the house. She worked until 1994 and the money 
she earned was used to maintain the joint household. She has not worked 
since 1994 and the deceased did not permit her to do so. Since then she 
was totally dependent on him to provide her with the necessities of life, 
which he did. She did not have any income aside from that provided by the 
deceased and sometimes her children. During the time she spent visiting 
her daughter there was no need for the deceased to provide for her as her 
daughter provided everything, but that did not mean that she had left the 
deceased or that she didn’t need his support anymore.  

 
Determination and reasons therefor 
 
[13] The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of a “dependant” in section 1. The primary 
purpose of this section is to protect those who were financially dependent 
on the deceased during his lifetime. In effect, section 37C overrides the 
freedom of testation of the deceased. It is the board’s responsibility when 
dealing with payment of death benefits to conduct a thorough investigation 
to determine the beneficiaries, to thereafter decide on an equitable 
distribution and finally to decide on the most appropriate mode of payment 
of the benefit payable.   

 
[14] In order for the board to ensure that it makes an equitable distribution of 

the benefit, they will normally undertake an investigation to determine 
potential beneficiaries. The Board must then decide on a distribution of the 
death benefit after the deceased’s dependants have been identified. 
Section 37C(1)(a) of the Act is applicable to the present distribution as the 
deceased had not made a written nomination of beneficiaries. In this 
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matter the board correctly identified the dependants of the deceased (see 
paragraph 6 above). 

 
[15]  The next duty placed on the board is to decide on an equitable distribution 

between the dependants identified. The board’s duty in this regard was 
cogently summarised in Sithole v ICS Provident Fund and Another [2000] 
4 BPLR 430 (PFA), at paragraphs 24 and 25, as follows: 

 
  “When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors: 
 

● the age of the dependants; 
● the relationship with the deceased; 
● the extent of dependency; 
● the wishes of the deceased placed either in the nomination and/or his last 

will; and 
● financial affairs of the dependants including their future earning capacity 

potential. 
 

In making their decision, trustees need to consider all relevant information and 
ignore irrelevant facts. Further, the trustees must not rigidly adhere to a policy or 
fetter their discretion in any other way.” 

 
[16] It is evident from the above that the board is vested with a discretionary 

power to decide on an equitable distribution of the death benefit.  It is trite 
law that only in instances where the functionary has exercised its 
discretionary powers unreasonably and improperly, or has unduly fettered 
its exercise thereof, that its decision can be reviewed.   

 
[17] None of the deceased’s children were financially dependent on him. The 

complainant does not claim dependency in her complaint or in her 
submissions to the insurer and it is indicated as such in the relevant 
section of the “details of dependants” form of the insurer, which was 
completed by her. It is also clear that the deceased and Mrs. Swart were 
never married. Thus, she was not his spouse and could not be regarded 
as a paragraph (b)(ii) dependant as envisaged in the definition of 
“dependant” in section 1 of the Act. 

 
[18] However, after considering all the submissions and conducting its own 

investigation the board found that Mrs. Swart qualified as a factual 
dependant as envisaged by paragraph (b)(i) of the definition of 
“dependant” in section 1 of the Act. It is evident from the information 
provided that Mrs. Swart had no income of her own and was solely reliant 
on the deceased, and her children on occasion, to provide her with the 
necessities of life since 1994 when she retired from work. The deceased’s 
children lived on their own and were self-supporting. The board proceeded 
to consider the complainant’s allegation that Mrs. Swart had moved out of 
the deceased’s house approximately 2 months before he passed away 
and Mrs. Swart’s contention that she hadn’t. It is abundantly clear that the 
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relationship between Mrs. Swart and the deceased’s children is, to put it 
mildly, hostile. It concluded that Mrs. Swart’s version of events was 
probably correct. After perusing the various submissions and the board’s 
findings as summarised in paragraph 8 above, in my view there is no 
reason to deviate from the board’s finding. 

 
[19] In regard to the question of factual dependency I noted in Sibiya v 

Palabora Pension Fund and Others [2005] 6 BPLR 543 (PFA) at 550E-F 
that: 

 
  “It should be borne in mind that the decision whether or not a claimant was a 

paragraph (b)(i) factual dependant amounts to the forming of an opinion by the 
board. The board’s opinion in that regard can only be set aside if it is not an 
honest opinion and is also not reasonable in the circumstances.” 

 
[20] After considering all the information before me I am satisfied that the 

board has acted reasonably and properly in this case. It cannot be said 
that the opinion it formed was not an honest one, nor can it be said that it 
was not reasonable in the circumstances. Therefore, no legal grounds 
exist for me to alter its decision in this regard. 

 
[21] In the result, the complaint cannot succeed. 

  
 
Dated at Johannesburg on this the               day of                                  2006 
 
Yours faithfully 
 
 
 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
 


