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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): J Small (“the complainant”) v Pension 
Preserver Retirement Annuity Fund (“the first respondent”) and Liberty 
Group Limited (“the second respondent”)  
 
1. Introduction 
 
1.1 The complaint concerns the amount of interest added to the benefit which 

was paid 15 months after the death of the complainant’s son. 
 
1.2 The complaint was received on 13 April 2006 and a letter acknowledging 

receipt thereof was sent to the complainant on 4 May 2006. On the same 
date letters were dispatched to the respondents requesting them to 
submit responses to the complaint by 25 May 2006. However, the 
response dated 24 March 2006, submitted to the Ombudsman for Long-
term Insurance, has been accepted by this office as the respondents’ 
response, as well as a further response providing more information 
received by this office on 30 July 2007. A reply to the response was 
obtained telephonically from the complainant on 7 August 2007  

 
1.3 After reviewing the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter. My determination and 
reasons therefor appear below.   
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2. Complaint 
 
2.1 The complainant’s son, Mr N Small (“the deceased”), who was a member 

of the first respondent, died on 13 August 2004. A benefit of R73 127.85, 
plus interest of R4 557.78, less tax of R19 086.36, was paid to the 
complainant and his wife (as the nominated parents of the deceased) in 
equal shares 15 months later on 15 November 2005. According to the 
complainant he noticed on a document dated 26 October 2005, submitted 
to him by the second respondent, that the interest earned by the first 
respondent on the benefit of R73 127.85, from the date of death up to 26 
October 2005, was R32 501.51. He is dissatisfied that he received 
interest of only R4 557.78 on 21 December 2005. The complainant states 
while he understands that it took the first respondent some time to 
ascertain who the deceased’s beneficiaries were and that this thus 
explains the delay in payment, given the interest actually earned by the 
first respondent in the period of delay, he is unhappy with the interest he 
received.   

 
3. The response 
 
3.1 The second respondent states that a single transfer of R64 160.40 was 

received for investment by the deceased on 23 July 2002. The initial term 
of the contract was 18 years or until age 60, but the deceased passed 
away some two years later on 13 August 2004. The death benefit 
amounted to R73 127.85, and after deducting tax, and adding the interest 
of R4 557.78, the total benefit paid to the deceased’s parents                
was R58 599.27.  

 
3.2 The second respondent states that it is standard practice in the life 

assurance industry to backdate death claims to the date of death in order 
to avoid investment anti-selection. The second respondent states that the 
death benefit earns interest at money market rates as from the date of 
death until such time as it is paid out.  

 
3.3 The second respondent further states that some of the delay in finalizing 

the claim was attributable to it ascertaining who qualified as the 
deceased’s beneficiaries. There was another person who may have 
qualified as a dependant, but he subsequently withdrew his claim in 
favour of granting the full benefit to the parents. The deceased’s parents 
were nominated and in terms of section 37C of the Act, in the absence of 
dependants, the first respondent had to wait for a period of 12 months 
from the date of death before it was allowed to make the payment to the 
nominees, according to the second respondent. 
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4. Determination and reasons therefor 
 
4.1 The complainant has furnished this office with a document dated 26 

October 2005 that he received from the second respondent, showing the 
fund value as R105 629.36. He calculated the interest of R32 501.51 to 
which he lays claim, as follows: 

 
   Fund value    R105 629.36 
   Death benefit granted  R  73 127.85 

    Interest due for the period 
       13/8/04 -26/10/05   R  32 501.51  
 
4.2 In terms of rule 5.1 the death benefit is equal to the balance in the 

member’s individual account as determined at the date of death. The 
beneficiaries are therefore not entitled to the fund value of R105 629.36 
being the value as at the date of payment.  

 
4.3 The next issue is to what interest the complainant is entitled, if any, given 

the fact that the benefit was paid some 15 months after the date of death. 
The rules do not provide for interest. Therefore the complainant is only 
entitled to interest if the first respondent was placed in mora. The 
requirements of mora are that the performance must be possible, 
notwithstanding the delay, the debt must be due and enforceable, the 
delay must be wrongful, and the delay must be due to the fault of the 
debtor. In terms of section 37C, payment to nominees only may be made 
only after the expiry of a period of 12 months from the date of death. 
Therefore failure to make a payment within this period was not wrongful. 
Thus the respondent was not in mora for the first 12 months. Thereafter, 
in order to be entitled to mora interest, the complainant must have placed 
the respondent in mora, by demanding payment of the benefit by a 
specified date. There is no evidence that this occurred.  

 
4.4 It is evident that the complainant’s claim was founded on the mistaken 

belief that the death benefit payable was equal to the fund value at a date 
after the date of death. He has also not shown that he is entitled to mora 

interest and has accordingly failed to establish any entitlement to relief. 
 
5. Relief 
   
5.1 The complaint is dismissed. 
 
Dated at Cape Town on this the               day of                                  2008.  
 
Yours faithfully 
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Mamodupi Mohlala  
Pension Funds Adjudicator 
 
 
 
   
 
 
  
 
 
 
 
 
 

  


