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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT, 24 OF 1956 (“the Act”): M. CELE v LOUNGEFURN GOMMA GOMMA 
(PTY) LTD (“the employer”) and GOMMA GOMMA PROVIDENT FUND (“the 
fund”) and ALEXANDER FORBES FINANCIAL SERVICES (PTY) LTD (“the 
administrator”) 
 
 
Introduction 
 
[1] Your complaint concerns the transfer of your pension benefits to another 

fund without your consent. Your complaint also relates to how the fund is 
being administered and the fact that you have not received answers to the 
queries you raised about the administration of the fund. The complaint was 
received by this office on 29 June 2005 and a letter acknowledging receipt 
thereof sent to you on 21 July 2005. On 25 July 2005 a letter was 
dispatched to the respondents giving them until 16 August 2005 to file a 
response to the complaint. A response from all three respondents dated 
11 August 2005 was received on 15 August 2005. The response was 
copied to you, and a reply (undated) was received from you on 7 
September 2005. Having examined and investigated the complaint, I 
consider it unnecessary to hold a hearing in this matter. My determination, 
together with reasons therefor, is set out below. 

 
Complaint 
 
[2] You allege that you act on behalf of other employees of the participating 

employer, Loungefurn Gomma Gomma (Pty) Ltd. However, you have 
attached no mandate indicating that you are authorized to act on their 
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behalf, and I must therefore treat this complaint as pertaining to yourself 
only. 

 
[3] You state that your pension monies have been moved from Sanlam to 

Robson Savage to Alexander Forbes. In your reply you contend that you 
never agreed to all these “transfers” that have taken place, and you also 
allege, without any supporting evidence, that there is “fraud and corruption 
between our employer and all these funds (1) Sanlam (2) Robson Savage 
(3) Alexander Forbes”. You also state that your date of birth is incorrect on 
your benefit statement. 

 
[4] You request that all the money be repaid to the employees (members of 

the fund), who will then decide when they wish to start contributing again.  
 
 
Response 
 
[5] A joint response has been submitted by the employer, the fund and the 

administrator. A comprehensive background to the changes in 
administration and the present transfer is set out therein, and will not be 
repeated here since you have been placed in possession of a copy of the 
response. In summary, although there have been changes in fund 
administrator (which does not involve a change of pension fund or transfer 
of membership) there has been no transfer in the time of your 
membership, although one is presently pending due to the rationalization 
of the different funds within the group. 

 
[6] It is contended in the response that members are not entitled to receive a 

withdrawal of their monies until service with the employer has been 
terminated. This is in accordance with the rules of the fund and the Income 
Tax Act. 

 
 
Determination and reasons therefor 
 
[7] Members of an occupational fund such as yours do not enjoy complete 

autonomy to make their own decisions about whether they remain 
members, or whether they wish to participate in group transfers. Such 
funds are aimed at incentivised saving on a group basis, which has 
benefits arising from economies of scale. These funds also take 
advantage of the tax legislation which provides for tax incentives provided 
the funds comply with the tax legislation. One such provision is that the 
fund rules must provide for continuous service of members, in other words 
members may not withdraw from the fund prior to termination of their 
employment. If this is not complied with, the fund may lose its favourable 
tax status and the members are therefore also deprived of the tax 
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advantage. 
  
[8] For this reason the fund has incorporated in its rules a definition of “eligible 

member” that includes (with some exceptions that are not relevant to the 
present case) all employees that are still in service. The definition reads as 
follows 

 
  “"Eligible Employee" shall mean an employee who:- 
 
  (a) is employed on the full-time permanent staff of the 

Employer;  and 
 
   (b) is under the age of 65 years; and 
 
   (c) has completed six months’ unbroken Service;” 

 
 
[9] “Member” is defined in the following terms: 
 

 “"Member" shall mean an Eligible Employee who, having been admitted to 
membership of the Fund in accordance with these Rules, has not ceased to be a 
Member in terms of these Rules.” 

 
 
[10] Rule 3.3 accommodates the income tax requirements by providing for 

compulsory membership for employees who become eligible for 
membership after the commencement date of the fund. It states: 

 
  “Each employee 
 
  (a) who becomes an Eligible Employee on the Commencement Date 

but was not in Service on 30 June 1995;  or 
 
  (b) who becomes an Eligible Employee after the Commencement Date; 
 
  must as a condition of employment become a Member of the Fund. His 

participation in the Fund shall commence on the day on which he becomes an 
Eligible Employee.” 

 
[11] Rule 3.4 specifically states that 
 
  “A Member shall not be permitted to withdraw from membership while he 

remains in Service.” 
 
[12] I am therefore in agreement with the respondents that you are not entitled 

to a return of your pension “monies” in terms of the rules of the fund. As 
regards the transfer to the new fund, this was a decision unanimously 
agreed to by the trustees of your present fund. Although this will take 
place with effect from 1 March 2005, the transfer is still in the process of 
being approved by the Registrar of Pension Funds. The board of trustees 
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is mandated to act on behalf of the membership as a whole in what it 
considers to be its best interests. It is therefore not necessary for you, or 
other employees, to consent to the transfer. It is sufficient that the trustees 
do so, since they are tasked with the management of the fund. If you are 
dissatisfied with the actions of the trustees, then your remedy as an 
individual, or as a group of employees, is to vote them out of office, and 
elect persons that you consider would better represent your interests. If 
you consider that they have acted beyond the powers conferred on them 
by the rules or that they have acted improperly, then you need to present 
clear evidence of that. 

 
[13] For the above reasons I am not able to award the relief you seek. Your 

complaint that the membership certificate sent to you by the new fund 
contains certain errors in respect of your date of birth and the date you 
joined the company was only raised for the first time in your reply. It is 
therefore a different complaint, and cannot be dealt with here. I would 
suggest you take the matter up with the administrator with a view to 
sorting out any administrative errors. 

 
 
Relief 
 
[14] The complaint is accordingly dismissed. 
 
 
 
 
 
DATED AT CAPE TOWN ON THIS THE                DAY OF                     2006. 
 
 
 
 
 
 
Yours faithfully 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 


