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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

                               Please quote our reference: PFA/GA/3531/2005/ZC 
 

 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”) – RA LAUTENBACH v SOUTH AFRICAN 
RETIREMENT ANNUITY FUND (“the fund”) AND OLD MUTUAL LIFE 
ASSURANCE COMPANY SOUTH AFRICA LIMITED (“Old Mutual”) 
 
Introduction 
 
[1] Having considered the complaint that was received by this office on 6 

June 2005, as well as further written submissions, I consider it 
unnecessary to hold a hearing in this matter. My determination and 
reasons therefor appear below.  

 
[2] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred to 
the respondents on 20 January 2006. The parties were given 30 days to 
settle the matter failing which this office would determine the complaint in 
the ordinary course. Many complaints were settled on this basis but the 
settlement terms were not divulged to this office.  However, Sanlam did 
not reply to our letter dated 20 January 2006.  

 
Facts 

Z Camroodien (Snr Assistant Adjudicator), F Mtayi (Snr Assistant Adjudicator), K MacKenzie (Snr Assistant Adjudicator), R Maharaj (Snr 
Assistant Adjudicator), N van Coller (Assistant Adjudicator), L Mbalo (Assistant Adjudicator), J Mabuza (Assistant Adjudicator), V 
Abrahams (Assistant Adjudicator), S Gcelu (Assistant Adjudicator), T Thabhete (Assistant Adjudicator), M Ramabulana (Assistant 
Adjudicator) 
 
Office Manager: L Manuel 
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[3] You became a member of the fund on 1 March 1988. The fund invested 

your monthly contributions of R50 to the fund in an Old Mutual 
Flexipension policy (policy number 5640219 – hereinafter referred to as 
“the policy”). The policy was due to mature on 1 March 2008.  

 
 
 
The complaint 
 
[4] Firstly, you complain about the “highly variable” value of the policy. You 

explain this in the context of the fluctuations experienced over a 6 month 
period during 2004. You have set out the comparative values over the 6 
month period as follows: 

 
“23/02/2004 Value R 49 477, 97 
 01/03/2004 Value R 34 198, 77 
15/06/2004 Value R 49 994, 72 
09/07/2004 Value R 33 555, 00 
06/08/2004 Value R 36 200, 21” 
 

You aver that in just six months this represented a loss in the amount of 
R13 277,76, approximately 27%. You attribute this to irresponsible 
investment of pension monies by the respondents. You further complain 
that the respondents have failed to provide you with a reasonable 
explanation for this variability and that they have failed to calculate the 
effect this has had on your policy over the period of seventeen years. 

 
[5] Secondly, you complain that the charges levied by the respondents were 

excessive, ranging between 16.5% and 32.14%, and not provided for in 
terms of the policy contract. You submit that you were not bound to pay 
any costs and charges over and above those provided for in terms of the 
policy contract, namely, the contributions payable and the expense 
charges listed in part 2, section 6 of the policy.   

 
[6] Thirdly, you complain that the costs associated with making your policy 

paid up are too prohibitive for you to exercise that option, which means 
that you are stuck with the respondents for the next 10 years. 

 
[7] Lastly, you complain that you have received a poor return on the money 

that you have invested with the respondents. You allege that you have 
paid contributions in the amount of R27 217.00 and that the paid-up value 
of R41 517.00 given to you by Old Mutual represented a return of only 
R14 300.00 over 17 years; 2.76% annually. You further contend that the 
average interest rate for the duration of this policy, for the period March 
1988 to December 2004, was 14.44%. You further aver that during March 
1988 Old Mutual provided illustrative values of R99 704.00 and R127 
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570.00 for 12% and 15% growth respectively. You argue that in light of the 
fact that the average interest rate earned is so close to the 15% growth 
rate your returns should similarly reflect this and thus be in the ballpark of 
the illustrative value. In the circumstances, you submit that your policy 
should be worth at least R73 597.00.   

 
 
 
The response 

 
[8] Ms J Phillips, a trustee of the fund, has filed a response on the fund’s 

behalf. The fund has raised a technical point. It argues that what is at 
issue in this matter is “insurance business” which is regulated by the Long-
Term Insurance Act. The fund submits that it fulfilled its duties to you 
under its rules and therefore, has nothing to answer in respect of your 
complaint.  

 
[9] A memorandum from the actuarial department of Old Mutual has also 

been attached to the fund’s response. The memorandum deals with the 
specifics of your underlying policy.  

 
[10] On the merits, the fund submits that in terms of part 5 of the proposal form 

you elected CPI as the “Premium Update Facility Option”. The fund further 
submits that you requested that the policy provide for certain risk benefits, 
inter alia, disability and accident benefits. The fund further submits that the 
initial life cover you applied for was in the amount of R12 836.00. 

 
[11] The fund further avers that sections 7 to 11 of the proposal form, which 

you completed contained questions relating to your occupation, activities 
and your personal health. The information requested, the fund submits, 
would only pertain in respect of risk cover and not in the case of a pure 
investment policy. You further submitted, the fund contends, additional 
information regarding mining for purposes of your life cover. 

 
[12] The fund further submits that Old Mutual furnished you with a “Notice of 

Acceptance” dated 14 March 1988, which clearly evidences on the face of 
the policy document that you enjoyed basic life cover in the amount of R12 
835.00 from the inception of the policy plus “Waiver of Premiums” and 
“Capital Provider Benefits” being disability benefits. 

 
[13] The fund further submitted that your policy clearly provided that a portion 

of the premium would be utilized to fund the risk benefits.   
 
[14] The fund further submits that the “Accumulation Account” would be 

debited with the expense charges set out in clause 6, Part 2 of the policy.  
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[15] The fund’s explanation for the “highly variable” value of the policy is that 
you selected “Performance Profits” as the applicable Bonus Portfolio. You 
were, the fund submits, apprised in the Explanatory Notes furnished to 
you, inter alia, that: 

 
  “2.  … 
    

 Performance Profits: The value of your benefits will be increased by the 
addition of Performance Profits. These profits are based on the value of 
assets in OLD MUTUAL’s Performance Profits portfolio, and can thus 
fluctuate considerably from year to year.  A minimum guaranteed rate of 
growth applies to your policy provided that your policy remains in full 
force.” 

 
                        (Emphasis contained in response) 

   
[16] The fund further says that in a letter dated 11 October 2004 addressed to 

you, it recorded that: 
 

“Due to the strong bias towards equities, this portfolio’s performance would be 
negatively affected by market fluctuations, even though the Property and Interest 
Bearing elements act as a buffer during periods of adverse equity market 
fluctuations. Although the maturity is still a few years in the future, the good 
performance of the portfolio is dependant on the equities market performing well. 
 
Taking the above into consideration, you will note that there were a number of 
good returns and only five years of negative returns. The average return over the 
entire period is a creditable 9.91% p.a. according to the letter of 06/08/2004. The 
qouted value in July 2004 was R33 555.00 and as at 01/10/2004, it is R51 217-
00, which once again illustrates the volatility of the equities market and the 
fluctuations in values until the maturity of the policy in 2008. The last mentioned 
sum is nevertheless in excess of the initial Basic Life Cover.”  
 
 

[17] In sum, the fund submits that you were apprised of the fact that your policy 
would be subjected to market volatility and therefore yield variable policy 
values. 

 
[18] With regards to your complaint that excessive costs were charged, the 

fund submitted that the costs levied were in terms of the policy and not 
excessive. The fund submitted further that you enjoyed risk cover from the 
inception of your policy, which carried a cost, the details of which it had 
furnished to you. 

 
[19] The fund submits further that the policy only provides for it to pay the 

balance in the Accumulation Account on 1 March 2008. A change to the 
date of retirement would amount to a variation of the terms of the policy 
which would be “subject to such conditions as Old Mutual may agree to at 
the time”. The fund maintains that if you advance your retirement date that 
it is entitled to impose “policy alteration fees”.   
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[20] The fund further disputes that your return on investment has been poor. It 

further asserts that comparing policy returns with the average interest rate 
is an inappropriate comparison. It reiterates that the policy provides for 
death benefits and provided for disability benefits until 1 March 2002 and 
thus a portion of the premiums were used to fund these risk benefits. 

 
 
Determination and reasons therefor 
 
Technical point 
 
[21] There is no merit in the technical point raised by the respondents because 

the crux of this complaint does not constitute long term insurance 
business, but actually relates to a retirement annuity fund, which is a 
pension fund organization as defined in the Act.  For the reasons more 
fully set out in Louw v Central Retirement Annuity Fund and Another 
[2005] 7 BPLR 622 (PFA) at paragraphs [11] to [36], I cannot uphold the 
contention that this matter constitutes “long term insurance business” over 
which I have no jurisdiction.   

 
[22] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

Central Retirement Annuity Fund v Adjudicator of Pension Funds & 
Another, [2005] 8 BPLR 655 (C), (“the de Beer judgment”), at 660C-E 
confirmed the jurisdiction of this office and stated:  

 
“The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ‘go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

 
[23] The technical point is therefore dismissed.  
 
Highly variable policy value 
 
[24] It is not disputed that when you joined the fund that you selected 

“Performance Profits” as the applicable Bonus Portfolio. It is further not 
disputed that you were apprised in the Explanatory Notes that this portfolio 
was subject to market fluctuations. This fact was further reiterated in the 
fund’s letter to you dated 11 October 2004 in which it was, inter alia, 
explained that the performance of the portfolio was dependant on the 
equities market performing well. Reference has been made to this letter in 
paragraph [15] above.  
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[25] I accept the explanation given in the memorandum from Old Mutual’s 
Actuarial Services department concerning the variable value of the policy. 
Your allegation that the variable value of the policy was as a result of 
irresponsible investment of pension monies cannot be sustained. This 
aspect of the complaint therefore cannot succeed. 

 
Excessive costs and overcharging 
 
[26] Expense charges are specifically set out in clause 6 of part 2 of the policy. 

It reads as follows: 
 

“EXPENSE CHARGES 
 
At the beginning of every month a contribution levy will be debited from the 
Accumulation Account. The amount of this levy will be debited against the 
Accumulation Account. The amount of this levy will be 04,50% of the contractual 
annual contribution (after the deduction of the policy fee), divided by twelve. 
 
A Policy Fee consisting of R1,50 per month plus R0,60 per contribution payment 
will also be debited against the Accumulated Account. However, if contributions 
are paid monthly in cash, a higher Policy Fee may be levied. 
 
The above changes are those applicable for this policy at the commencement 
date. Should this policy subsequently be changed, the level of the charges 
applicable to the changed policy may be adjusted in line with the level pertaining 
to new policies at the date of such change.” 

 
[27] Accumulation Account is further defined as: 
 

“An Accumulation Account is established for each policy. This account will be 
credited with contributions received from the Policyholder and with extra bonuses 
added by OLD MUTUAL. It will be debited by the expense charges, the cost of 
life cover and Supplementary Benefits (if applicable). “ 

 
[28] The fund has explained that your understanding that Old Mutual was only 

entitled to deduct charges in terms of clause 6 of part 2 was erroneous. 
The fund explains the position as follows: 

 
“The charges in this section of the contract only relates to the charges at the 
inception date of the policy when the premium was R 50.00 per month and 
furthermore only detail the charges applicable to the Waiver of premium benefit 
and Capital Provider Benefit during the first year of the policy. This obviously 
warrants further comment in itself: 
 
In this regard I refer you to part 2 – General Provisions – 4 
 
Life Cover (IF APPLICABLE) 
 
The accumulation account will be debited at the beginning of each month by the 
cost of life cover that month, based on the Assured’s actual (or where applicable 
rated) age at the beginning of the policy year. 
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This part of the contract therefore details the basis upon which the mortality (or 
death cover) charges would be levied. 
 
As the benefits described above were furthermore linked to the premium update 
facility (excluding the Waiver of Premium Benefit) which allowed for an increase 
in the benefits on an annual basis in accordance with the inflation rate these 
benefits premiums also escalated in line with the increased benefits. 
 
… 
 

-  You have to bear in mind that the life cover (and some 
supplementary   benefits) – portion increased every year as it 
formed part of the participating benefits under the Premium 
Update Facility. 

- As these benefits are assurance benefits the cost associated 
with these benefits should not be interpreted as expenses 
associated with the administration of the policy. These are true 
assurance premiums and would obviously not have been 
applicable if a policy without benefits was opted for. 

- The cost of assurance benefits, particularly as the life assured 
ages can be quite substantial, especially if expressed as a 
percentage of the total premium.”   

 
[29] In your reply you essentially allege that you had not sought supplementary 

risk benefits and that all you required were retirement benefits. You allege 
that your broker filled out your proposal form and that you had told him 
that all you required was a retirement annuity. You further told him that at 
the time you could afford R50.00 per month for the purpose of this 
investment. You, moreover, submit that you had not completed section 7 
to 11 of the proposal form, save for appending your signature. 

 
[30]  It is clear from the policy documents before me that you had indeed signed 

up for various risk benefits, inter alia, life and disability cover and that 
there are clearly costs attendant to the provision of such cover. It is further 
clear that you had enjoyed risk cover from the inception of your policy 
contract and that if any of these risks had materialised then you would 
have received payment from the respondents upon the occurrence of such 
risk. The additional costs associated with the risk cover are in my view 
reasonable. If, however, your broker failed to act in accordance with your 
instructions (which appears to be your complaint) then you may have 
recourse against him. I suggest that you contact the Financial Advisory 
Intermediary Services Ombudsman (“FAIS”) in this regard.  His contact 
details are as follows: 

 
PO Box 74571 
Lynwood Ridge 
0040 
 
Tel:(012) 470 – 9080              

  Fax:(012) 348 – 3447  
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   [31] Further, your contention that you simply appended your signature to the 
proposal form without having completed it does not absolve you from the 
provisions thereof. The caveat subscriptor rule in our law is quite clear that 
where a person signs a contractual document you thereby signify your 
agreement with the contents of that document and you are thereby bound 
by the terms of the contract whether or not it is to your liking. 

 
[32] In the result, I am of the view that this aspect of your complaint cannot 

succeed.     
 
Costs attendant to advancing your retirement age 
 

[33] You complain that the fees that will be levied were you to retire early are 
so excessive that you can ill-afford to do so. It is premature for me to deal 
with this complaint since you have not elected the early retirement benefit 
and therefore the “excessive” costs that you speak of have not yet been 
deducted. However, should you elect to retire early and costs are levied 
on you for doing so, which are not provided for in terms of the rules or 
policy provisions, you may lodge a complaint with this tribunal when that 
event occurs.  

 
Poor Investment Return 
 

[34] The fund has disputed your contention that your investment has yielded a 
return of only 2.76% annually. It further asserts that it is inappropriate to 
compare policy returns with the average interest rate and reiterates that 
your policy provides for death benefits and provided for disability benefits 
until 1 March 2002 and that a portion of your premiums went towards this 
risk benefit, which impacted on your investment. I am satisfied with the 
fund’s explanation of the difference between the 1988 illustrative values 
provided as compared to the current illustrative values provided. The fact 
is that the illustrative values are not guaranteed and depends on actual 
growth rates, annuity rates and inflation rates. There has been a 
significant drop in the inflation rate over the past decade. That illustrative 
values are not guaranteed was sufficiently spelt out in the policy 
documents. Given all the considerations the investment returns to date is 
not unsatisfactory in my view. 

 
Relief 
 

[35] In the result your complaint cannot succeed. 
 
 
DATED AT JOHANNESBURG ON THIS THE       DAY OF                         2006. 
 
Yours faithfully 
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………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 


