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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): T S PHOMODI (“the complainant”) v 
CNA GALLO (1990) PROVIDENT FUND (“the first respondent”)/ 
FULFORD BROTHERS BENEFIT CONSULTANTS (PTY) LTD (“the 
second respondent”)/ MUSIC FOR PLEASURE PROVIDENT FUND (“the 
third respondent”/ ALEXANDER FORBES FINANCIAL SERVICES (“the 
fourth respondent”) 

 
1. Introduction 
 

 The complaint concerns the complainant’s dissatisfaction with the 
deduction from the complainant’s retirement benefit of a housing loan 
by the third respondent on the termination of both the complainant’s 
employment with the Music For Pleasure (Pty) Ltd (henceforth referred 
to as “the employer”) and his membership of the third respondent. 

 
1.2 The complaint was received by this office on 16 March 2006 and a 

letter acknowledging receipt thereof was sent to the complainant on 24 
March 2006. On the same date a letter was dispatched to the third 
respondent asking it to file a response to the complainant’s complaint 
by no later than 14 April 2006. On 18 April 2006 a response was filed 
by the fourth respondent on behalf of the third and the fourth 
respondents. On 12 July 2007 a letter was addressed to the 
complainant requesting him to file a reply to the response by no later 
than 26 July 2007. To date no reply has been received from the 
complainant. Having considered the written submissions filed before 
this tribunal, it is considered unnecessary to hold a hearing in this 
matter. The determination and reasons therefor appear below.        

 
1.3 As the background facts are well-known to all parties, these shall be 
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repeated only to the extent that they are pertinent to the issues raised 
herein. 

 
2 Facts in brief 

 
2.1 Alexander Forbes Retirement Fund is an umbrella fund in which the 

employer, by way of the third respondent, currently participates. Prior 
to the employer’s participation in the Alexander Forbes Retirement 
Fund, the employer participated in the Millennium Entertainment Group 
Africa Ltd Provident Fund until 1 April 2003. The Millennium 
Entertainment Group Africa Ltd Provident Fund was, until 1 January 
1998, known as the CNA Gallo Provident Fund. 

 
2.3 The complainant assumed membership of the CNA Gallo Provident 

Fund on 1 February 1984. On 6 February 1995, the complainant 
completed an application form for a housing loan from this fund which 
later became the third respondent in the amount of R20 000.00. The 
interest rate applied on the housing loan granted by the third 
respondent was 2% per annum and the monthly repayments by the 
complainant amounted to R184.03. The reason for such a low interest 
rate was that the third respondent had applied to the Registrar of 
Pension Funds for an exemption from the provisions of section 19(6) of 
the Act and the Usury Act to allow for fund members whose housing 
loans amounted to less than R45 000.00 to be charged interest at a 
lower rate of 2% per annum. 

 
2.4 On 25 August 1998 the complainant made a second housing loan 

application from the third respondent in the amount of R38 000.00 and 
the complainant’s monthly repayments on the loan were in the amount 
of R670.08.  

 
2.5 The terms of the second housing loan from the third respondent now form 

the subject-matter of this complaint. 
 
3 Complaint 
 
3.1 The complainant is aggrieved by the deduction from his benefit of the 

amount of the outstanding balance of the housing loan when the 
complainant retired from the fund on 31 October 2005.  The complainant 
avers that at the time the second housing loan was granted by the third 
respondent, the complainant and the third respondent had reached a 
“record of understanding” in terms of which the complainant was advised by 
the third respondent that the repayment for the first housing loan which the 
complainant was still servicing at the time would run concurrently with the 
repayments for the second housing loan. It is the complainant’s further 
averment that he was advised that the interest rate for the second housing 
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loan would also be at the rate of 2% per annum. 
 
3.2 The complainant contends that he was caught by surprise when, on his 

retirement, he was advised that he still owed the fund money in respect of the 
second housing loan in the amount of R17 696.98, which amount was 
deducted from the proceeds of the complainant’s retirement benefit. The 
complainant further contends that it was during this time that it was brought to 
his attention that the interest rate applied in respect of the second housing 
loan was 16% per annum. 

 
4 Response 
 

Merits  
 
4.1 In its response on the merits, on behalf of the fund and itself, the fourth 

respondent contends that at the time the complainant applied for the first 
housing loan, the rate of interest applied on the loan was 2% per annum. It 
is further contended on behalf of the third and fourth respondents that the 
complainant appended his signature to an application form which, inter alia, 
the complainant indicated his acceptance that on leaving the fund, any 
outstanding balance on the loan account would be deducted from his fund 
benefit. Furthermore, the respondents contend that in the same application 
form, the complainant accepted that he was bound by the rules of the fund 
and by the terms and conditions of the housing loan scheme which may 
from time to time be subject to amendment, variation and additions. 

 
4.2 The respondents make the averment that on the complainant’s application for 

the second housing loan, the rate of interest to be applied thereon was 
indicated on the application form as being 16% per annum. The respondents 
further aver that the complainant affixed his signature to an application form 
bearing exactly the same terms and conditions as the application form for the 
first housing loan which terms have been referred to in paragraph 4.1 above.  

 
4.3 The respondents further point out that at the time of the complainant’s 

application for the first housing loan, the exemption in terms of section 19(6) 
applied and the practice then prevailing was to grant loans at 2% interest in 
the event of the loan being below R45 000.00. However, when the 
complainant made application for the second housing loan, it is further stated, 
the complainant had an outstanding balance of R13 849.91 in respect of the 
first loan and when the second loan in the amount of R38 000.00 was 
granted, the cumulative amount for the two loans was R51 849.91. Because 
this amount exceeded the amount of R45 000.00, so say the respondents, the 
complainant would not have qualified for the 2% interest rate in terms of the 
exemption. 

 
4.4 The respondents cite the provisions of the rules, the provisions of the Act and 
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the loan application documents bearing the signature of the complainant as 
authority for their proposition that the third respondent was legally entitled to 
deduct from the complainant’s benefit, the outstanding balance of the housing 
loan. 

 
4.5 The respondents accordingly pray that the complaint be dismissed.    
 
         

Point in limine 
 
4.6 The respondents peculiarly first address the merits of the complaint and 

thereafter raise, in the alternative, a point in limine to the effect that the 
complainant’s complaint is time-barred. For this proposition, the respondents 
advance the following reasons: 

 

• the complainant has failed to pursue his complaint since the 
granting of the second loan in 1998; 

 

• no legal steps were pursued by the complainant to interrupt 
prescription, on the contrary, the complainant continued 
with loan repayments at the agreed higher interest rate; 

 

• the complainant has not furnished sufficient reasons for the 
delay notwithstanding previous deliberations between the 
complainant, representatives of the third respondent and 
the third respondent’s consultant; 

 

• condonation of the complaint would result in prejudice 
against the fund in view of the period of 8 years which has 
elapsed since the event giving rise to the complaint. 

 
4.6.1 The respondents then submit that the adjudicator has no basis on which to 

condone the late filing of the complainant’s complaint. 
 
5 Determination and reasons therefor 
 
5.1 It is considered proper to first traverse the point in limine relating to time-

barring raised by the respondents. The provisions of section 30I of the Act 
read thus: 

 
“(1) The Adjudicator shall not investigate a complaint if the act or 

omission to which it relates occurred more than three years before 
the date on which the complaint is received by him or her writing. 

 
(2) If the complainant was unaware of the occurrence of the act or 

omission contemplated in subsection (1), the period of three years 
shall commence on the date on which the complaint became aware 
of such occurrence, whichever occurs first. 
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(3) The Adjudicator may on good cause shown or of his or her own 

motion – 
 

(a) either before or after the expiry of any period prescribed by this 
chapter, extend such period; [or] 

 
(b) condone non compliance with any time limits prescribed by this 

chapter”. 

 
5.2 The respondents argue that the complainant’s complaint relates to 

events which occurred more than three years before the complainant’s 
complaint was received by this office. To be exact, the respondents 
contend that the events to which the complaint relate occurred in 1998 
when the complainant was granted the second housing loan by the 
third respondent. In amplification of their argument, the respondents 
further contend that the complainant has since 1998 taken no legal 
steps to interrupt prescription nor has the complainant furnished 
sufficient reasons for the delay in lodging his complaint. It is then on 
this basis that it is argued that the granting of condonation by the 
adjudicator would weigh the balance of convenience against the fund 
and further that the adjudicator has no basis to condone the late 
lodging of the complainant’s complaint. I disagree. 

 
5.3 It is apparent from the complaint that the complainant’s averment is 

that he was, in terms of the so-called record of understanding between 
the complainant and the third respondent, under the impression that 
the interest rate applicable in respect of the second housing loan was, 
like the first loan, also charged interest at a rate of 2% per annum and 
further that it was only on the complainant’s retirement on 31 October 
2005 that the complainant first became aware that he was charged 
interest at the higher rate of 16% per annum in respect of the second 
loan.  

 
5.4 The complainant’s complaint was received by this office on 16 March 

2006, a mere six months after the event to which it relates occurred. 
Section 30I(1) of the Act requires complaints to be lodged within 3 
years of the occurrence of the cause of action giving rise to the 
complaint. It is clear from the foregoing that the complaint is not time-
barred for the purposes of section 30I(1) of the Act. 

 
5.5 In the premises, the respondents’ point in limine is found to be without 

foundation and is accordingly dismissed. It is now apposite to canvass 
the merits of the complaint. 

 
5.6 Two questions which, in my view, are inextricably linked fall for 

determination in this matter. Firstly, was the third respondent legally 
entitled to charge the complainant interest at the rate of 16% per 
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annum in respect of the second housing loan? Secondly, was the third 
respondent entitled at law to effect a deduction of the housing loan 
from the complainant’s benefit on the complainant’s termination of 
membership of the fund?          

 
5.7 The essence of the first question for determination is that a dispute of 

fact has arisen in relation to the third respondent between the 
complainant and the third respondent as the fund and/or the fourth 
respondent as the administrator of the fund. The dispute of fact relates 
to whether or not the complainant was advised by the third and/or the 
fourth respondent that the rate of interest payable was 2% or 16% per 
annum.   

 
5.8 The copy of the application form for the second housing loan to which 

the responded has affixed his signature is captioned in capital letters, 
in bold and at the top of the page just underneath the fourth 
respondent’s letterheads ”HOUSING LOAN APPLICATION: 
INTEREST AT 16%P.A.” The body of the application form also 
contains the following words in bold: 

 
“I authorise my Employer to deduct from my salary/wages the loan 
repayments required by the Fund and pay these directly to the Fund 

 
I confirm that on my exit from the Fund, any outstanding balance on my 
loan account will be deducted from the benefit due to me in terms of the 
Rules of the Fund…” 

 
5.9 The complainant has not, in his complaint averred that he is illiterate 

and thus could not read the application form at the time he appended 
his signature thereto. The only inference I can draw therefrom is that 
the complainant signed the application form without reading its 
contents. The reasons for drawing such inference are set out in the 
succeeding paragraph. 

 
5.9.1 As stated earlier, the caption of the document is at the top 

thereof in bold capital letters. Furthermore, such heading 
makes explicit reference to the 16% per annum interest in 
respect of the loan. The words quoted in paragraph 5.8 above 
appear in bold in the body of the application form and are 
clearly an integral part of the application form. 

 
5.10 The question for determination is whether a reasonable man in the 

position of the complainant would have been expected to read the 
application form, particularly the heading of the document, prior to 
appending his signature thereto. 

 
5.11 For a person of your age and maturity, to affix your signature to a 
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document without first reading it and acquainting yourself with its 
contents amounts to recklessness which borders on irresponsibility. On 
the basis of the maxim caveat subscriptor, the complainant is 
presumed to have known its contents when he put his signature to the 
document.  

 
5.12 On the basis of the doctrine of quasi mutual assent, the third and the 

fourth respondents were reasonably entitled to assume that by signing 
the document, the complainant was signifying his intention to be bound 
by it. 

 
5.13 For the foregoing reasons, the complainant is held to be bound by the 

16 % rate of interest per annum as contained in the application form 
that the complainant signed and that the third and the fourth 
respondents acted correctly in charging the complainant this rate of 
interest. 

 
5.14 As regards the question whether the third respondent was entitled to 

effect a deduction of the housing loan from the complainant’s benefit 
on termination of the complainant’s membership of the fund. The 
relevant of section 37D(1) reads: 

 
“A registered fund may- 

 
(a)  deduct any amount due on the benefit in question by the member in  

accordance with the Income Tax Act, 1962 (Act No. 58 of 1962), and 
any amount due to the fund in respect of – 

 
(i) a loan granted to a member in terms of section 19 (5);” 

 
5.15 Section 19 (5) governs the granting of housing loans to fund members. 

The deduction of a pension benefit for the repayment of a loan is 
regulated by section 37 D (1) read with section 19 (5) (a). It lays down 
conditions under which the deductions for redeeming a loan can be 
made. These are: 

   
5.15.1 there must be an amount owing at the time of termination of 

membership; 
 

5.15.2 the loan must be in relation to the building, repairing or upgrading 
of the immovable property ; and 

 
5.15.3 the loan must have been granted by the fund or employer or a 

third party. 
     

5.16 It is only after these conditions have been fulfilled that a deduction can 
be made from the member’s benefit. In this case, it is common cause 
that the third respondent provided the complainant with a housing loan. 
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This loan was still owing at the time of termination of the complainant’s 
membership of the fund. 

 
5.17 In the circumstances, the fund acted lawfully in effecting a deduction of 

the outstanding balance in respect of the second housing loan from the 
complainant’s fund benefit. 

 
5.81 In the result, the complainant’s complaint cannot succeed. 

 
 
 
DATED at JOHANNESBURG on this          day of                                     2008. 
 
 
 
Yours faithfully 
 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
   
 
 


