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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”) – PJ MAREE v LIFESTYLE RETIREMENT 
ANNUITY FUND & LIBERTY GROUP LIMITED 
 
Introduction 
 
[1] This matter concerns the fee deducted from your contributions in the 

investment account when you ceased contributions to the fund. The 
complaint was received by this office on 29 August 2005 and a letter 
acknowledging receipt thereof sent to you on 14 September 2005. On 14 
September 2005 a letter was dispatched to the respondents giving them 
until 5 October 2005 to file a response to the complaint. The response 
dated 10 October 2005 was received on 31 October 2005.  

 
[2] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the Lifestyle Retirement Annuity Fund and Liberty Life Group 
on 26 January 2006. The parties were given 30 days given for settlement 
days to settle the matter failing which this office would determine the 
complaint in the ordinary course. Many complaints were settled on this 
basis but the settlement terms were not divulged to this office. However, 
we were informed by the respondents in a letter dated 15 February 2006 
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that the parties had failed to reach a settlement in this case. It is with that 
brief background that we now determine this complaint in the ordinary 
course. 

 
Facts 
 
[3] You became a member of the Lifestyle Retirement Annuity Fund (“the 

fund”) on 1 April 1995 whereupon Liberty Group Limited (“Liberty Life”), 
both the administrator and the underwriter of the fund, issued a policy of 
insurance to the fund on your life.  

 
[4] Your monthly contribution was R100 which was to increase annually by 

15%. Your chosen date of retirement was 1 April 2022. With effect from 1 
May 2001 you ceased paying contributions to the fund.   

 
Complaint  
 
[5] Your complaint is that on ceasing contributions, an amount of R2 630.29 

was deducted from your contributions in the investment account.  
 
Response 
 
[6] Both the fund and the insurer have submitted a response to your 

complaint. I shall refer to them collectively as “the respondents”.  
 
[7] The respondents have raised two technical points. The first is that since 

your complaint goes as far back as 10 years, in terms of section 30I of the 
Act I do not have jurisdiction to determine your complaint.  

 
[8] The second is that your complaint relates to the actions of Liberty Life 

acting as insurer and for this reason too, I have no jurisdiction to 
determine the matter. 

 
[9] The respondents also contend that since the only assets of the fund 

comprise claims against Liberty Life as insurer under the policies of 
insurance issued to the fund in respect of its members, any ruling would 
have to be directed against Liberty Life as insurer over which, according to 
the respondents I have no jurisdiction. 

 
[10] On the merits, the respondents explain that on the inception of 

membership, the underwriter incurs various expenses relating to the policy 
issued to the fund. In the normal course of events, these expenses are 
recovered by means of small deductions from the contributions over the 
term of the policy. When a member ceases contributions prematurely, 
these expenses can no longer be recovered piecemeal. Therefore a 
‘premium cessation charge’ is deducted from the investment account to 
recoup the part of the expenses which can no longer be recovered from 
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the contributions.  
 
[11] The respondents state that the unrecouped expenses are determined in 

accordance with section 52(3) of the Long-Term Insurance Act which 
requires the statutory actuary to set rules and methods for valuing policies 
when premiums are not paid.  The unrecouped expenses in respect of 
your policy were calculated as follows: 

 
 
Commission 

 
R 2153,24 

 
Distribution, marketing costs and VAT, if applicable  

 
R   386,60 

 
Acquisition costs 

 
R 1014,43 

 
Ongoing renewal costs 

 
R  513,52 

 
Finance charges on outstanding (expenses less recoveries) 

 
R 1408,00 

 
Total accumulated commissions and expenses as 31/05/01 

 
R 4558,82 

 
 
[12] The actual fee charged as a “premium cessation charge” was an amount 

of R2 630.29, debited with effect from 1 June 2001. 
 
[13] The respondents refer me to the following clauses in the policy document: 
 
 Clause 3 which reads: 
 

“If any Regular Contribution is not paid within the days of grace and the Contract has 
acquired an Asset Value the Contract shall be made Paid-up for reduced benefits.” 

 
 Clause 4 which reads: 
 

“The Asset Value shall be the Value of the Investment Account reduced by an 
amount of unrecouped expenses, determined by the Actuary of the Assurer.” 

 
 Clause 5 which reads: 
 

“Provided that the Contract has an Asset Value it may be Paid-up, in terms of which: 
 
a. no further contributions shall be payable, and 
b. all benefits otherwise payable shall be reduced accordingly and 
c. any right to Disability Benefits or other Supplementary Benefits shall cease. 

 
The reduced benefits shall continue to participate in surplus.” 

 
[14] The respondents also refer to rule 5.2 of the fund’s rules which reads: 
 

“5.2. If a MEMBER prematurely discontinues his CONTRIBUTIONS to the Fund, then 
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provided CONTRIBUTIONS have been paid for the minimum period required in terms 
of the assurance on the MEMBER’S life he will be entitled to paid-up BENEFITS 
under the Fund for an amount determined in relation to the actual CONTRIBUTIONS 
paid.” 
 

[15] According to the respondents, “an amount determined in relation to the 
actual contributions paid” refers to the policy value determined by the 
insurer in accordance with its actuarial rules which takes into account the 
actual contributions paid by the member as opposed to the contributions 
that would have been paid had contributions been paid until the date of 
retirement.   

 
Determination and reasons therefor 
 
Technical points 
 
[16] Section 30I provides for certain time-limits with regard to the lodging of 

complaints and reads as follows: 
  

“(1) The Adjudicator shall not investigate a complaint if the act or omission to which it 
relates occurred more than three years before the date on which the complaint is 
received by him or her in writing.  
  
(2) If the complainant was unaware of the occurrence of the act or omission 
contemplated in subsection (1), the period of three years shall commence on the date 
on which the complainant became aware or ought reasonably to have become aware 
of such occurrence, whichever occurs first. 
  
(3) The Adjudicator may on good cause shown or of his or her own motion - 
  
(a)     either before or after expiry of any period prescribed by this Chapter, extend 
such period; [or] 
(b)     condone non compliance with any time limit prescribed by this Chapter.” 

 
[17] Your complaint relates to the deductions made when you ceased 

contributions in May 2001 whereas your complaint was received by my 
office on 29 August 2005, some four years later. Therefore in terms of 
section 30I(1), I may not investigate your complaint.  

 
[18] There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has pronounced 
on this. In Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) the Court 
said (at paragraph [11]): 

 
“Rules that limit the time within which litigation may be launched are common in our 
legal system as well as many others. Inordinate delays in litigation damage the 
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interests of justice. They protract the disputes over the rights and obligations sought 
to be enforced, prolonging the uncertainly of all concerned about their affairs. Nor in 
the end is it always possible to adjudicate satisfactorily on cases that have gone 
stale. By then witnesses may no longer be available to testify. The memories of ones 
whose testimony can be obtained have faded and become unreliable. Documentary 
evidence may have disappeared. Such rules prevent procrastination and those 
harmful consequences of it. They serve a purpose to which no exception in principle 
can cogently be taken.” 

  
[19] However, that the complaint has become time barred in terms of section 

30I of the Act is not the end of the matter as I still have a discretion to 
extend the three year time period or to condone non-compliance therewith. 
But you need to show good cause to enable me to do that. 

 
[20] The Supreme Court of Appeal (or Appellate Division as it was then known) 

has pronounced upon the standard that must be met for condonation to be 
granted in circumstances like these. In Melane v Santam Insurance 
Company Limited 1962 (4) SA 531 (A) the court said at 532C:  

 
“In deciding whether sufficient cause has been shown, the basic principle is that the 
Court has a discretion, to be exercised judicially upon a consideration of all facts, and 
in essence it is a matter of fairness to both sides. Among the facts usually relevant 
are the degree of lateness, the explanation therefor, the prospects of success, and 
the importance of the case. Ordinarily these facts are interrelated: they are not 
individually decisive, for that would be a piecemeal approach incompatible with a true 
discretion, save of course that if there are no prospects of success there would be no 
point in granting condonation. Any attempt to formulate a rule of thumb would only 
serve to harden the arteries of what should be a flexible discretion. What is needed is 
an objective conspectus of all the facts.  Thus a slight delay and a good explanation 
may help to compensate for prospects of success which are not strong. Or the 
importance of the issue and strong prospects of success may tend to compensate for 
a long delay. And the respondent’s interest in finality must not be overlooked.” 

 
[21] The degree of lateness in your case is not significant. Your explanation is 

that you only became aware of your right to question the deductions made 
when you read about the issue in the newspaper. This is true of many 
retirement annuity members. Having looked at the respondents’ answer to 
your complaint, I would say that your prospects of success on the merits 
too, are good. 

 
[22] Taking into account all the circumstances, I find that good cause exists to 

condone non-compliance with the time limits set out in section 30I. 
 
[23] There is also no merit in the other technical point raised by the 

respondents because the crux of this complaint does not constitute long 
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term insurance business, but actually relates to a retirement annuity fund, 
which is a pension fund organization as defined in the Pension Funds Act.  
For the reasons more fully set out in JJ Schwartz v Central Retirement 
Annuity Fund & Another [2005] 5 BPLR 435 (PFA) at paragraphs [12] to 
[28] and Louw v Central Retirement Annuity Fund & Another BPLR [2005] 
7 BPLR at paragraphs [17] to [36], I cannot uphold the contention that this 
matter concerns the operation of the life policies issued by the insurer over 
which I have no jurisdiction.   

 
[24] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in the 

as yet unreported decision in Central Retirement Annuity Fund v 
Adjudicator of Pension Funds and others [2005] 8 BPLR 655 (C) at 660C - 
E (handed down on 20 October 2005) (“the de Beer judgment”) confirmed 
the jurisdiction of this office and stated:  

 
“The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ‘go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

 
Merits 
 
[25] What the trustees of a pension fund organisation may or may not do is 

decreed by the fund rules. If what they propose to do is not within the 
powers conferred upon them by the rules, they may not do it (Tek 
Corporation Provident Fund & Others v Lorentz [2000] 3 BPLR 227 (SCA) 
at para [28]). That the rules of a fund are king is confirmed by section 13 of 
the Pension Funds Act.  

 
[26] The question for determination is whether in terms of the rules or related 

policy documents the respondents were authorised to deduct R2 630.29 
from your investment account when you ceased contributions. 

 
[27] Clause 3 of the policy document essentially provides that where 

contributions are not paid the contract (policy) shall be made paid-up for 
reduced benefits but neither defines what “paid-up” means nor specifies 
how the benefits are to be reduced.  It most certainly does not provide for 
the charging of a fee when a member discontinues contributions.  

 
[28] Clause 4 defines the “Asset Value” as the value of the investment account 

reduced by “an amount of unrecouped expenses”. This fails to specify 
what those unrecouped expenses are or how they are calculated. Clause 
4 can certainly not be relied upon as authority to accelerate part of the 
expenses incurred at the inception of the underlying policy and to deduct 
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them as a fee from your contributions in the investment account. 
 
[29] Clause 5 of the policy provides that the contract may be paid-up in terms 

of which no further contributions shall be payable and all benefits shall be 
reduced. Again, this it too vague. There is no definition of what “paid-up” 
means and no indication of how the benefits are to be reduced. 

 
[30] Rule 5.2 provides that when a member discontinues contributions, he shall 

be entitled to paid-up benefits for an amount in relation to the actual 
contributions paid. According to the respondents this authorized Liberty life 
to determine your policy value in accordance with its actuarial rules. 
However rule 5.2 makes no reference to the actuarial rules.  

 
[31] It stands to reason that, given that contributions will no longer be received 

for the remainder of the policy term, a lesser benefit will be payable. Rule 
5.2 simply enables the insurer to take this into account in calculating the 
benefit payable. But that is as far as the rule takes us. If the respondents 
wanted to apply a ‘premium cessation charge’ in terms of the actuarial 
rules, then such should have been expressly incorporated into the rules or 
the policy document. 

 
[32] As Davis J stated in the De Beer judgment (at 660D-E), the fund cannot 

simply be treated as an illusionary go-between between the members and 
the insurer.  It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.  On the issue of the 
charges levied by the insurer, Davis J stated as follows (at 663E-G):  

 
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment thereof 
among beneficiaries are considerations of which account must be taken by 
Applicant’s management committee.  Similarly, the reasonableness of investments 
effected and maintained by the insurer for the fund from time to time should be 
examined by the management committee, if the latter is to fulfill its fiduciary 
responsibilities to members.  In addition, the adequacy of disclosure of information 
which is critical to the interests of members, such as an adequate and fair 
explanation as to the meaning of documents which provide illustrative values at the 
inception of the contract as well as the adequacy of disclosure by the insurer to 
members from time to time, must, in the light of the analysis advanced, comprise part 
of the responsibilities of the management committee of applicant.” 

 
[33] For the above reasons, I am satisfied that the fund was not entitled to 

permit the above reduction to your benefit since it was not authorized by 
the rules or by the terms of the policy between the fund and the insurer.  
You are therefore entitled to be placed in the position you would have 
been in had the deduction of your benefit not been effected. Because this 
“premium cessation charge” is levied for the benefit of Liberty Life as 
administrator and/or underwriter, the order must be directed against it in 
that capacity. 
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Relief 
 
[34] In the result I make the following order: 
 

[34.1] It is hereby declared that the respondents were not entitled to 
deduct any amount from your fund value by reason only of your 
stopping contributions to the fund before your chosen retirement 
date. 

 
[34.2] Liberty Life is ordered forthwith to re-calculate your fund value as if 

the amount of R2 630.29 had not been deducted with effect from 1 
June 2001 when you ceased contributions to the fund, and to 
inform you of this value within three weeks of the date of this 
determination.    

 
 
 
DATED AT CAPE TOWN ON THIS THE       DAY OF      2006. 
 
Yours faithfully 

 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 


