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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 24 
OF 1956 (“the Act”) ax: 011-714 4956  in Jje ing. 
����������������������������������������������������
���������������������������������������������- M S 
NKUNA v CORPORATE SELECTION RETIREMENT FUND,PARTICIPATING 
EMPLOYER - ABC ULWAZI (“THE FUND”)/ LIBERTY GROUP LIMITED/ABC 
ULWAZI RADIO TRAINING AND PRODUCTION HOUSE   
 
Introduction 

 
[1] The complaint concerns the alleged unlawful withholding of a withdrawal benefit by the 

fund. It was received by this office on 6 April 2005. A letter acknowledging receipt 
thereof was sent on 22 April 2005. On the same date letters were dispatched to 
respondents, giving them until 13 May 2005 to respond to the complaint. Your former 
employer, ABC Ulwazi Radio Training and Production House (“the employer”) submitted 
its response on 18 May 2005 and the fund’s administrator, Liberty Group Limited 
submitted responses on 6 May 2005, 20 July 2005 and 23 February 2006. Having 
considered the written submissions before me, I consider it unnecessary to hold a 
hearing in this matter.  My determination and reasons therefor appear below. 

 
Factual background  

 
[2] You were employed by the employer until October 2004, when you resigned. By virtue 

of your employment you became a member of the fund. Upon your resignation, you 
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became entitled to receive a withdrawal benefit from the fund. The fund is administered 
by Liberty Group Limited (“the administrator”).  

 
[3] You allege that, on submission of your resignation letter to the employer, you were 

handed a letter from the employer stating that you have been suspended from 
employment. Thereafter, the employer’s legal representative sent you letters to the 
effect that you owe it money in respect of failure to serve your notice period after you 
resigned, for expenses in respect of the employer’s telephone account, as well as for a 
company loan that you failed to pay.   

 
[4] The administrator forwarded a cheque in respect of your withdrawal benefit to the 

employer, but the employer refused to hand over the cheque to you and it has 
instructed the administrator not to release your withdrawal benefit.     

 
 The complaint  
 

[5] Your complaint is that the employer has unlawfully withheld your withdrawal benefit 
cheque of R20 280.70 from the fund. Consequently, you have not been paid your 
withdrawal benefit by the fund. 

    
  Fund’s response   
 

[6] A response was submitted by the administrator on behalf of the fund. The fund 
contends that a cheque for your net withdrawal amount of R20 280.70 was forwarded to 
the employer on 22 December 2004 so that the employer could hand it over to you. 
However, the employer failed to do so. The administrator says it received a letter dated 
28 April 2005 from the employer wherein it instructed the fund to withhold your benefit. 
Further, it advises that since the cheque was not forwarded to you by the employer, the 
fund put a stop payment on it. Lastly, it advises that it will not pay your withdrawal 
benefit cheque until this office determines the complaint.    

 
 The employer’s response 

 
[7] A response was submitted by Wolmarans & Associates on behalf of the employer. In the 

response the employer confirms that you intended to resign from employment in 
October 2004. It contends that in a meeting held with you on 19 October 2004 you were 
informed of the fact that because you were about to be subcontracted by another 
employer who was in direct competition with it (while remaining in the employer’s 
services), you were in breach of your employment contract. The employer further 
contends that on 2 November 2004 you were suspended pending the outcome of an 
internal inquiry. It says you then resigned.   

 
[8] The employer says that it nominated Professor Nic Wiehahn to be the chairperson of 

the internal inquiry. It contends that as it leveled five charges against you, in November 
2004 Professor Nic Wiehahn found you guilty on four of the five charges. However, in 
respect of the fourth charge, which was for causing the employer to suffer damages, 
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you were found not guilty. Furthermore, on 15 December 2004 Wolmarans & 
Associates, the employer’s legal representative sent you a letter on its behalf wherein it 
advised you that you are indebted to it for R49 342.02. In the letter it contended that the 
R49 342.02 was in respect of your use of its telephone which amounted to R2 629.12, 
in respect of time spent on your own business venture while in its employ which 
amounted to R9 012.90, in respect of its loss of business for R25 000,00 and lastly in 
respect of one month’s remuneration, an amount of R12 700,00.   

 
[9] Furthermore, in a letter dated 8 April 2005 (included in the employer’s response) the 

employer instructed the fund to withhold your withdrawal benefit in terms of section 
37D(1)(b)(ii) of the Act. In that letter it is stated that: 

 
 “Our client intends to deduct whatever amount would be applicable from the 

provident fund credit in terms of section 37D(b)(ii) of the Pension Funds Act, 24 of 
1956, as compensation in respect of the financial damages caused by the conduct of 
Mandla Nkuna, once a court order has been obtained.”   

 
 Determination and reasons therefor 
 

[10] The issue to be determined is whether the fund’s withholding of your withdrawal benefit 
is lawful.  

 
[11] Rule 12.4 of the fund rules is modeled on section 37D(1)(b) of the Act. The relevant 

section of the Act reads as follows: 
 

“A registered fund may- 
 
(a)  … 
(b) deduct any amount due by a member to his employer on the date of his 

retirement or on which he ceases to be a member of the fund, in respect of–    
 

(i) … 
(ii) compensation (including any legal costs recoverable from the 

member in a matter contemplated in subparagraph (bb)) in respect of 
any damage caused to the employer by reason of any theft, 
dishonesty, fraud or misconduct by the member, and in respect of 
which- 

 
(aa) the member has in writing admitted liability to the 

employer; or 
(bb) judgment has been obtained against the member in any 

court, including a magistrate’s court, 
 

from any benefit payable in respect of the member or a beneficiary in terms of the 
rules of the fund, and pay such amount to the employer concerned;”  

 
 

[12] Thus, before a fund may make any deductions from a member’s benefit in terms of 
section 37D(1)(b) of the Act, the following requirements must be met: 
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[12.1]  there must be a benefit payable; 
 

[12.2] there must be an amount due by the member to his employer on the 
date of his retirement or on which he ceases to be a member of the 
fund; 

 
[12.3] the damage caused to the employer must be by reason of theft, 

dishonesty, fraud or misconduct by the member; 
 
[12.4] the member must either admit liability in writing to the employer or 

judgment must be obtained in any court; and 
 

[12.5] the judgment or the written admission of liability must relate to 
compensation due in respect of the damage caused to the employer by 
the member. 

 
[13] There is no provision in the Act or rules to withhold your benefit pending the outcome of 

any legal proceedings or investigations. However, the purpose of section 37D(1)(b) of 
the Act is to give effect to the employer’s right to pursue recovery of misappropriated 
monies. Therefore, in order to give meaning to this purpose, the provision for the 
deduction should be interpreted to implicitly include the power to withhold payment of 
the benefit pending the determination or acknowledgement of liability (see Charlton and 
Others v The Tongaat-Hulett Pension Fund and Others, an as yet unreported judgment 
of the High Court (DCLD) dated 1 February 2006, at page 8 and Appanna v Kelvinator 
Group Services of SA Provident Fund [2000] 2 BPLR 126 (PFA) at 129A-I).   

 
[14] The conduct of the fund, its board of management and the employer are to be severely 

deprecated.  Upon the termination of your employment contract in October 2004, the 
administrator determined that you were entitled to a cash withdrawal benefit and 
forwarded a cheque (on 22 December 2004) to discharge the fund’s obligations in terms 
of its rules.  The employer was required to hand the cheque to you.  The employer, 
without any basis in law, refused to hand the cheque over to you.  Instead, 4 months 
later, the employer sent a letter to the fund requesting it to withhold the benefit.  The 
fund, without consideration of the merits of the matter, in turn simply gave effect to the 
instruction notwithstanding its earlier decision to pay.  To date, the fund is not in 
possession of a written admission of liability as contemplated in section 37D(1)(b)(ii), 
nor have court proceedings been instituted to confirm the employee’s liability. It is also 
noted that in Professor Nic Wiehahn’s opinion on the charges that were leveled against 
you, he found that in respect of charge 4, “causing ABC Ulwazi to suffer damages,” you 
were “not guilty”. Thus, even on the employer’s version, there is no basis for the fund to 
withhold the benefit, especially in light of the finding that the employer suffered no 
damages. The decision to do so is a clear breach of the fiduciary duty owed to you as a 
member of the fund.  In the result, the appropriate relief is to order the fund to forthwith 
pay your withdrawal benefit, together with interest from 1 November 2004.  In light of 
the conduct of the respondents, had you been represented in this matter, I would have 
no hesitation, contrary to the normal position of this Tribunal, to make a costs award in 
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your favour.  
 
   Relief 

 
[15] In the result, I make the following order: 

 
[15.1] It is hereby declared that the Corporate Selection Retirement Fund, 

Participating Employer-ABC Ulwazi is not entitled to withhold the 
complainant’s benefit.  

 
[15.2] Corporate Selection Retirement Fund, Participating Employer-ABC 

Ulwazi is ordered to pay the complainant’s benefit in terms of rule 7.1.1 
read in conjunction with part G of the CERTIFICATE OF 
PARTICIPATION together with interest thereon at 15.5% per annum 
from 1 November 2004 to date of payment, within 2 weeks of the date 
of this ruling.   

 
SIGNED IN JOHANNESBURG ON THIS                       DAY OF                             2006 

 
Yours faithfully 

 
 
 
 

………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 

 
 
 


