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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

             Please quote our reference: PFA/NW/3487/2005/RM 
             
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 of 1956 (“THE ACT”): P J VAN DER WALT v FUGRO 
A.S. PROVIDENT FUND (“THE FUND”), FUGRO AIRBORNE SURVEYS 
(PTY) LTD. AND LIBERTY GROUP LIMITED 

 
Introduction  
 
[1] The complaint concerns the distribution of a death benefit by the fund 

following the death of your son, Mr. A.A. Van der Walt (“the deceased”). It 
was received by this office on 10 May 2005. A letter acknowledging receipt 
thereof was sent to you on 9 July 2005. On the same date letters were 
dispatched to Fugro Airborne Surveys (Pty) Ltd. (“the employer”) and 
Liberty Group Limited (“the administrator”) giving them until 10 August 
2005 to submit their responses to the complaint. A brief response from the 
administrator was received on 26 July 2005 and the fund’s response was 
received on 8 August 2005. These responses were forwarded to you on 
19 August 2005. On 29 August 2005 this office received your reply. After 
considering the submissions before me, I find it unnecessary to hold a 
hearing in this matter. My determination and reasons therefor appear 
below. As the facts are well known to all the parties, I shall only repeat 
those that are pertinent to the issues raised herein.  

 
 
 
Factual Background 
 
[2] You are the deceased’s father. He passed away on 20 April 2004. The 

deceased was a member of the fund by virtue of his employment with the 
employer. The fund became liable to pay a death benefit following the 
deceased’s passing away. You were the nominated beneficiary in terms of 
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a nominee form completed by the deceased. The fund’s trustees 
established that the deceased had a girlfriend, Ms. V. Rombouts, and that 
they were planning on getting married. The total benefit before tax 
amounted to R591 469.60. After conducting an investigation the trustees 
decided that a 70-30% distribution to Ms. Rombouts and you respectively 
was equitable.  

 
Complaint 
 
[3] The crux of your complaint is that the fund erred by awarding 70% of the 

death benefit to Ms. Rombouts. You aver that the deceased nominated 
you as his beneficiary, not Ms. Rombouts. Further, you were not invited to 
participate in the trustees’ meeting at which the distribution of the death 
benefit was finalised. Therefore, you request this tribunal to investigate the 
matter and reverse the trustees’ decision. 

 
Response  
 
[4] The fund submitted a response to this office which firstly set out the 

process adopted by the trustees in distributing the deceased’s death 
benefit. It submitted that three trustees’ meetings were held to discuss the 
investigation and distribution of the death benefit. The fund’s broker was 
invited to the meetings to ensure that the trustees were aware of their 
duties in terms of the Act, a previous adjudicator determination was 
studied and legal opinion was sought and received before the decision on 
the final distribution was made.   

 
[5] It was submitted that the fund’s broker and the trustees visited you on 2 

occasions while investigating the distribution of the death benefit. During 
these meetings you confirmed that the deceased had asked Ms. 
Rombouts to be his wife. You also indicated that you were aware that the 
deceased was contributing to Ms. Rombouts’ expenses, but you did not 
believe that they were living together.  The fund advised that Ms. 
Rombouts was consulted twice. She indicated that she was a technicon 
student and that she was financially dependent on the deceased. She 
stated that the deceased supported her to the tune of approximately R1 
000.00 per month for expenses such as medical fees, car maintenance 
and cost of books for her studies. The deceased and Ms. Rombouts had 
purchased a secondhand car for her to use while studying. Subsequent to 
his death you purchased a motor vehicle for her. After the deceased 
passed away she moved out of her flat to return to live with her father. Ms. 
Rombouts attested to this in an affidavit, confirming her dependency on 
the deceased as well as their plans to get married.                                     

 
[6] The fund also stated in its response that it consulted with the employer’s 

chief pilot, who is also a friend of the deceased, who confirmed that the 
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deceased and Ms. Rombouts were in a long-term relationship and that 
they were planning to marry.  

 
[7] Therefore, the trustees decided that Ms Rombouts qualifies as a 

dependant in terms of section 37C of the Act because she received 
financial support of at least R1 000.00 per month from the deceased and 
because they were planning to get married. On the other hand, you were 
not dependent on the deceased before he passed away. The trustees 
decided to distribute R315 515.99 to Ms. Rombouts and R135 221.15 to 
you, after paying tax to the revenue services in the sum of R140 732.46. 

 
Determination and reasons therefor 
 
[8]      The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of a “dependant” in section 1. The primary 
purpose of this section is to protect those who were financially dependent 
on the deceased during his lifetime. In effect, section 37C overrides the 
freedom of testation of the deceased. It is the board’s responsibility when 
dealing with payment of death benefits to conduct a thorough investigation 
to determine the dependants, to thereafter decide on an equitable 
distribution and finally to decide on the most appropriate mode of payment 
of the benefit payable.  

 
[9] In this matter the trustees established that the deceased did not have any 

children, nor was he married. They identified Ms. Rombouts as a 
dependant of the deceased and you as a beneficiary in terms of a 
nomination form that was completed by the deceased. Therefore, the 
death benefit had to be distributed in terms of section 37C(1)(bA). 

 
[10]   The crisp issue for determination is whether the board exercised its 

discretion properly when it allocated 70% of the death benefit to Ms. 
Rombouts. The trustees established that the deceased provided financial 
support to Ms. Rombouts estimated at approximately R1 000.00 per 
month in respect of expenses such as medical bills, daily expenses, car 
maintenance and books for her studies. She also signed an affidavit 
confirming her dependence on the deceased.  

 
[11] It is clear that sub-section (b)(i) of the definition of a “dependant” in section 

1 of the Act is defined broadly to include persons who, in the opinion of the 
board, upon the death of the deceased were in fact dependant on the 
deceased for maintenance even though there was no legal duty on the 
deceased to maintain such persons. Three conditions must be satisfied in 
order to establish factual dependency:  

 
[11.1] The dependant must be factually dependent on the 

deceased for financial support. 
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[11.2] The financial support must constitute maintenance. 
[11.3] The de facto dependency must be at the time of the death of 

the deceased.   
 
[12] In my view factual dependence must comprise a financially 

dominant/subservient relationship, not merely a situation of mutual 
financial dependency (see De Wilzem and Another v South African 
Retirement Annuity Fund [2005] 2 BPLR 180 (PFA) at paragraph 10).  It is 
evident from the supporting documents submitted by the fund that Ms. 
Rombouts qualifies as a factual dependant as defined in the Act. This is so 
because it is accepted that she was a student and did not generate her 
own income, the deceased contributed to her maintenance in the form of 
payments of approximately R1 000.00 per month for her medical bills, 
maintenance of her car and books for her studies. That the deceased did 
contribute towards her financial wellbeing is understandable because it is 
common cause that they intended getting married. You did not dispute this 
during your meeting with the trustees on 6 December 2004 and you did 
not submit any evidence which contradicted the submission of the fund 
regarding her dependency on the deceased.   

 
[13] The board is vested with a discretionary power to decide on an equitable 

distribution of the death benefit. The board’s duty in this regard was 
cogently summarised in Sithole v ICS Provident Fund and Another [2000] 
4 BPLR 430 (PFA), at paragraphs 24 and 25, as follows:  

 
  “When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors: 
 

● the age of the dependants; 
● the relationship with the deceased; 
● the extent of dependency; 
● the wishes of the deceased placed either in the nomination and/or his last 

will; and 
● financial affairs of the dependants including their future earning capacity 

potential. 
 

In making their decision, trustees need to consider all relevant information and 
ignore irrelevant facts. Further, the trustees must not rigidly adhere to a policy or 
fetter their discretion in any other way.” 

 
[14] In this matter the board decided that a distribution of 70% to Ms. 

Rombouts and 30% to you is equitable. This is because they estimated 
her dependence on the deceased at the time of his passing away to be R1 
000.00 per month and decided to allocate a capital lump-sum that would 
provide this amount to her in the future.  The trustees established that you 
were not dependent on the deceased, but since you were nominated as a 
beneficiary in terms of a nomination form that was completed by the 
deceased before his relationship with Ms. Rombouts started, you should 
receive 30% of the death benefit. It is trite law that only in instances where 
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the functionary has exercised its discretionary powers unreasonably and 
improperly, or has unduly fettered its exercise thereof, that its decision can 
be reviewed. This tribunal cannot find anything improper or unreasonable 
in the trustees’ decision to distribute 70% of the death benefit to Ms. 
Rombouts and 30% to you. 

 
[15] After considering all the information before me I am satisfied that the 

board has acted reasonably and properly in this case. It cannot be said 
that the opinion it formed was not an honest one, nor can it be said that it 
was not reasonable in the circumstances. Therefore, no legal grounds 
exist for me to alter its decision in this regard. 

 
[16] In the result, the complaint cannot succeed. 
 
Dated at Johannesburg on this the               day of                                  2007 
 
 
Yours faithfully 
 
 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
 


