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Please quote our ref: PFA/WE/3818/05/CN 
 
 
 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”):C RABINOWITZ (born HARRISON) v 
MM RETIREMENT ANNUITY FUND & MOMENTUM GROUP LIMITED 
 
Introduction 
 

1. Having considered the complaint that was received by this office on 6 
June 2005 as well as further written submissions, I consider it 
unnecessary to hold a hearing in this matter. My determination and 
reasons therefor appear below.   

 
2. In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the fund and administrator on 19 January 2006. The parties 
were given 30 ordinary days to settle the matter failing which this office 
would determine the complaint in the ordinary course. Many complaints 
were settled on this basis but the settlement terms were not divulged to 
this office. However, on 20 April 2006 you informed my assistant, Virgo 
Abrahams, that the matter has not been settled and that we should 
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proceed to investigate and adjudicate the complaint. It is with that brief 
background that we now determine this complaint in the ordinary course. 

 
3. As the background facts are well known to all the parties, I shall briefly 

touch on those few facts that are pertinent to the issues raised in this 
ruling, instead of repeating all the facts in great detail.  

 
The facts 
 

4. Acting on the advice and with the assistance of a Mr. Iain Feinstein, an 
independent financial intermediary from I & G Financial Services, you 
joined the MM Retirement Annuity Fund (“the fund”), which is administered 
by the Momentum Group Limited (“the insurer”) with effect from 1 June 
2003.  Your initial monthly contribution was R4 500, which would increase 
by 15% on 1 June of each succeeding year, until 1 June 2026.  You 
elected to invest your contributions in the Euro Money Market.  

 
5. After receiving the investment contract during May 2003 and realizing 

therefrom that you would be charged an amount of R3 539.70 per month 
as commission for the first year, and R1 179.90 per month for the following 
year, you contacted the financial advisor and instructed him to arrange 
with the insurer for the reduction of the monthly contributions to R4000.00. 
The contributions were duly reduced. Again, during February and March 
2004, you further reduced your monthly contributions.  On each one of the 
three occasions when you reduced your monthly contributions, the insurer 
charged you an amount of R250 as an administration fee.    

 
6. Although you had, by January 2005, made recurring contributions of R46 

700, you were informed by the insurer that your fund value was R20 137, 
and that the reduction in fund value was caused by the insurer’s reducing 
the commission loan account by canceling units in the investment account 
of your contract.  

 
The complaint 
 

7. You are contending that the financial intermediary failed to disclose to you 
that you would be charged a monthly commission or to inform you about 
the commission loan account before you entered into the contract.  You 
are also alleging that the financial intermediary also gave you 
inappropriate advice regarding the monthly contribution of R4 500. Your 
requested relief is that I should order the insurer to credit the total amount 
that was paid as commission to the financial intermediary, together with all 
the interest that was charged on the commission loan account, as well as 
the amount of R750 that was charged as an administration fee when you 
decreased your monthly contributions. You further want the insurer to take 
action against the financial intermediary and to inform you what action it 
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has taken.  
 
The response(s) 
 

8. The insurer states that insofar as your complaint focuses predominantly on 
the alleged unprofessional conduct of an independent financial 
intermediary, the office of the FAIS Ombud might be the appropriate forum 
to deal with that aspect of the complaint.  

 
9. According to the insurer all the costs that were levied against your initial 

contribution and against your fund value, together with interest at 12% are 
disclosed in the product illustration document and in the key features 
document. It further submits that the administration fee of R750 that was 
charged when you reduced your monthly contributions is also provided for 
in the key features document.  It concludes that the reduction in your fund 
value when you reduced your contributions was caused by its having to 
reduce the commission loan account by canceling units in the investment 
account of the contract.   The insurer has further offered to reverse the 
cancellation of units, but has cautioned that doing so will increase the loan 
account by the same amount.   

 
10. Upon being requested by my Senior Assistant Adjudicator to specify what 

charges were levied against your investment account, Mr. Freek Kruger 
stated as follows:  

 
“The total costs that have been deducted from Mrs. Rabinowitz’s investment account 
from inception until 1/8/2005 are as follows: 
 
Policy fees       R260 (R10 per premium) 
Premium charge     R1 058.65 
Fund fee      R   216.86 
Monthly commission loan instalments  R1 593.41 
Commission loan account reduction in contributions R11 049.68 
Alteration fees     R 1000” 
 

Determination and reasons therefor 
 

11. The aspect of your complaint which relates to the alleged improper advice 
and unprofessional conduct of the independent financial intermediary will 
not be dealt with in this determination as it falls outside my jurisdiction.   
It might be in your interests to refer it to the FAIS Ombud, Mr. Charles 
Pillai, who can be contacted at the following address:  

 
P.O. Box 74571 
Lynnwood Ridge 
0040 
Fax: 012-348 3447 
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12. On the question of the costs that were levied against your investment 
account, I have to determine whether the insurer was authorized, either by 
the rules of the fund, or by the policy document, to levy the said charges. 

 
13. As the fund is a registered fund in terms of the provisions of the Act, it is 

bound by its rules in the same way as its members, officials, shareholders 
and persons claiming under the rules (see section 13 of the Act). By virtue 
of the binding effect of the rules, the trustees of the fund and any service 
provider such as the administrator of the fund may only do with the fund’s 
assets what is set forth in the rules.  Thus, whatever costs that may be 
deducted from a member’s investment account must be provided for in the 
rules and/or disclosed in the fund member policy (see Tek Corporation 
Provident Fund & Another v Lorentz [2000] 3 BPLR 227 (SCA) at 
paragraph [28]).   

 
14. I now turn to deal separately with each one of the fees that were levied.  

 
15.  The “policy fee” (R260): This amount, which according to the insurer is a 

fixed amount equivalent to R10 from each monthly contribution, is 
disclosed on page 5 of the “Key Features Document” under a section titled 
“What will the investment cost?” Thus the insurer was justified in charging 
it.  

 
16. The “premium charge” (R1 058.65): This charge, which is a percentage 

of each recurring contribution, is also disclosed on page 5 of the same 
document.  

 
17. The “fund fee” (R216.86): This fee is likewise provided for on the same 

page of the “Key Features document”.  
 

18. The “monthly commission loan instalments” (R1 593.41): The 
following is stated with regard to the commission loan instalment on the 
recurring contribution: 
 

“For advice and services rendered to you for arranging this product, Momentum will 
pay commission to your financial adviser on a scale regulated by law.  This entails 
that a monthly commission of R3, 539.70 is payable for the first year and a reduced 
monthly commission of R1, 179.90 for the next year. This amount includes VAT. 
Commission is usually paid annually in advance.  
 
The aggregate of these payments, together with interest, (currently 12% pa) will be 
recouped over the term of this contract by canceling units in the relevant investment 
funds on a monthly basis, i.e. it is amortised over the term of the contract.   
 
The interest rate may be adjusted from time to time. The amount cancelled each 
month is called the commission loan instalment.” 

 
19. A similar disclosure is made in the “Product Illustration” document, but with 
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the following addition:  
 

“…Whenever the contribution increases, sales fees will be generated on the 
increased amount.” 

 
20. Regarding the monthly commission loan instalments and the interest 

charged thereon, I express no view on the lawfulness or otherwise of the 
charging interest on the loan account in this specific case, as it is not part 
of the original complaint.  My comments on the practice, in general, are set 
out in Walters v MM Retirement Annuity Fund and Another [2005] 8 BPLR 
719 (PFA). 

  
21. The “commission loan account reductions due to reduction in 

contributions” (R11 049.68): The same cannot be said for the charge of 
R11 049.68 that was levied when you reduced the monthly contributions 
on three separate occasions. That charge is not provided for in any of the 
relevant documents, so the insurer had no authority to levy it.  It is 
interesting to note that the “Product Illustration” document actually 
provides for the levying of the said charge whenever the contribution 
increases.   There was therefore no authority for the insurer to levy the 
charge when you reduced your contributions.  

 
22. “Alteration fees” (R1000): The insurer has not pointed this tribunal to the 

specific document or provision in the rules which provides for the charging 
of “alteration fees”. I have also not found any reference in any of the 
relevant documents to such fees.  However, the following appears on 
page 9 of the “Key Features Document”, under a paragraph titled “What 
administration issues do you need to know about?  
 

“Charges when you make changes to the investment 
• We may charge an administration fee for certain types of changes made to the 

investment, depending on our rules at the time (emphasis added). 
 
• The level of these charges will be determined from time to time.”  

 
The administration fee referred to in this paragraph is levied on certain 
(unspecified) types of changes made to the investment, and the charging 
thereof and/or the types of changes covered thereby depends on the rules 
applicable at the time.  The rules that were applicable when you reduced 
your contributions did not provide for the charging of either an 
administration fee or an “alteration fee”.   Thus, the insurer was not 
authorized to charge the said fee. 
 

23. Not only may the trustees of the fund not do anything with the fund’s 
assets if such conduct is not authorized by the rules, but they are also 
under a duty to ensure that the terms of any underlying contract taken out 
in respect of, and for the benefit of, a member are adhered to by the other 
contracting party. They may not simply wash their proverbial hands of all 
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responsibility.  Section 7C of the Act codifies the common law fiduciary 
duty owed by trustees to the beneficiaries on behalf of whom they hold 
trust assets.  In this sense members are in a similar position to trust 
beneficiaries.  Rule 3.2.2 incorporates this approach in delineating the 
duties of the board of trustees in the following terms: 

 
“In pursuing its object the BOARD shall- 
 

(a) take all reasonable steps to ensure that the interests of MEMBERS in terms 
of these RULES and the provisions of the ACT are protected at all times, 
especially in the event of an amalgamation or transfer of any business 
contemplated in the ACT; 

 
(b) act with due care, diligence and good faith; 

 
(c) avoid conflicts of interest; 

 
(d) act with impartiality in respect of all MEMBERS and beneficiaries”. 

 
24. There is nothing in the rules that allows for the charging of the fees in 

paragraphs 21 and 22 above.  
  
25. On the issue of the charges levied by the insurer, Davis J stated as follows 

(at 663E-G):  
 

“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment thereof 
among beneficiaries are considerations of which account must be taken by 
Applicant’s management committee.  Similarly, the reasonableness of investments 
effected and maintained by the insurer for the fund from time to time should be 
examined by the management committee, if the latter is to fulfill its fiduciary 
responsibilities to members.  In addition, the adequacy of disclosure of information 
which is critical to the interests of members, such as an adequate and fair 
explanation as to the meaning of documents which provide illustrative values at the 
inception of the contract as well as the adequacy of disclosure by the insurer to 
members from time to time, must, in the light of the analysis advanced, comprise part 
of the responsibilities of the management committee of applicant.” 

 
26. For the above reasons, I am satisfied that the fund was not entitled to 

permit the levying of the amounts of R11 049.69 and R1000 against your 
investment account since it was not authorized by the rules or by the 
terms of the policy between the fund and the insurer.   

 
Relief 
 

27. The order of this Tribunal is therefore the following: 
  
 

27.1. It is hereby declared that the respondents were not entitled to 
deduct the amount of R12 049.68 from the complainant’s 
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investment account solely on the grounds of her having reduced 
her contributions to the fund.   

 
27.2. Momentum Group Limited (in its capacity as the administrator 

and/or investor of the assets of the fund) is ordered forthwith to 
credit the complainant’s investment account in the fund with the 
amount of R12 049.68, together with interest thereon calculated at 
the rate of 15.5% per annum, from 1 March 2004 to the date of 
such crediting. 

    
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2006 
 
 
Yours faithfully 
 
 
……………………….. 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 


