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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

 
         Please quote our ref: PFA/KZN/4064/05/KM 

 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT, 24 OF 1956 (“the Act”): V. VADIVELU v UNIVERSITY OF DURBAN 
WESTVILLE PENSION FUND (“the pension fund”) and UNIVERSITY OF 
DURBAN WESTVILLE PROVIDENT FUND (“the provident fund”) and 
UNIVERSITY OF KWAZULU-NATAL (“the employer”) 
 
 
Introduction  
 
[1] This matter involves three separate complaints concerning the lack of 

increases in your disability pension, the lack of increases to your 
pensionable salary for purposes of a retirement benefit, and the failure to 
advise you of the date of elections so that you could participate in 
appointing the board of trustees of the fund(s). Although you refer 
throughout the complaint to a group of ex-employees who are in receipt of 
disability benefits, no mandate to act on behalf of the other members has 
been filed, so I will treat this complaint as pertaining to you alone, although 
the principles set out herein are equally applicable to any one else in the 
same position. The complaint was received by this office on 23 June 2006 
and a letter acknowledging receipt thereof sent to you on 5 July 2005. 
Unfortunately you did not furnish the correct citation of the fund, and on 7 
July 2005 a letter was dispatched to the Kwazulu-Natal Pension Fund 
giving it until 28 July 2005 to file a response to the complaint. It appears 
that the correct respondents are those cited above. The request for a 
response therefore did not reach them until follow-up requests were sent. 
The response from the funds dated 25 August was received on the same 
day. A response dated 19 September 2005 was received from the 
employer on the same day. Both responses were copied to you. A reply 
was received from you on 20 September 2005. Having examined and 
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investigated the complaint, I consider it unnecessary to hold a hearing in 
this matter. My determination, together with reasons therefor, is set out 
below. 

 
 
First complaint 
 
[2] You are in receipt of a disability pension from a scheme referred to as “the 

Benefit Fund”. On termination of service with the employer on grounds of 
permanent ill-health you were awarded a monthly disability income 
equivalent to 75% of your salary. You continue to be a member of the 
pension or provident fund or both, it is not clear from your complaint which, 
and the response refers to both funds collectively as the “University of 
Durban Westville Retirement Fund”. I shall adopt the same terminology 
where appropriate, since it will lead to less confusion, and will not affect 
the outcome of this determination. 

 
[3] Your complaint is that while annual increases were awarded until March 

2000, you have had no increases for approximately five years. By 
implication the relief you seek is an order directing the Benefit Fund to 
award you increases. 

 
 
Second complaint 
 
[4] Your second complaint is that your salary remains fixed as at the time that 

you left service. You contend that since the retirement fund benefits are 
largely determined with reference to the last three years of service prior to 
termination of employment, you are being prejudiced in the retirement 
benefit you expect to receive. You also state that your contributions to the 
fund, and that of the employer, remain fixed as a percentage of your 
pensionable salary as at the time that your service was terminated. 

 
 
Third complaint 
 
[5] The third complaint concerns the lack of independence of the retirement 

funds from the employer. This grievance seems to be based on the fact 
that the employer has refused on several occasions to increase its 
contributions to the Benefit Fund. You also allege that the board of 
trustees of the retirement fund is not properly constituted as it consists of 5 
employer appointed trustees and only 3 member elected trustees, in 
contravention of the Act, which requires that the members be entitled to 
elect at least 50% of the trustees. Finally you state that you were not 
informed of the elections and were thus unable to participate. You allege 
that you, and the other disability members in the same position, are being 
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discriminated against since you never had the opportunity to be 
represented. 

 
 
Response 
 
[6] The responses point out that the University of Durban Westville Benefit 

Fund is a separate benefit fund which provides disability income benefits 
to members of staff who have been assessed as being totally and 
permanently incapable of rendering services to the employer.  

 
[7] Both responses have emphasized that all three funds are independent 

entities from the employer, and that decisions concerning the business of 
the funds are taken by the boards of trustees. The respondents contend 
that while the funds may make recommendations to the employer in 
respect of increased contribution levels, the employer has final say in any 
decision which would impact adversely on its financial liability to the fund. 
The employer also contends that while the funds are independent entities, 
they must operate within their rules, which require that any increases have 
to be approved by the employer. Were it otherwise, the employer would be 
exposed to demands by the funds, irrespective of whether it was in a 
position to afford the increases or not. In the present circumstances, the 
employer states that its current financial status precludes it from assuming 
additional liabilities to the funds. It also refers in its response to the 
generous gratuity paid to members whose services have been terminated 
on grounds of ill health, which it alleges has not been disclosed in the 
complaint.  

 
[8] Regarding the management of the funds by the boards of trustees, the 

funds contend that their boards constitute 4 persons appointed by the 
employer and 4 persons elected by the members, who therefore have 
equal representation. They admit that the disability members were not 
informed of the elections, and therefore were unable to vote for members 
of the board. In response to a query from this office, it transpires that there 
are presently 823 members who are still in service with the employer, and 
51 members in receipt of disability benefits.  

 
 
Determination and reasons therefor 
 
 
First complaint 
 
[9] I have been placed in possession of the rules of the Benefit Fund. It is 

clear from these that the purpose of the fund is to provide income 
replacement benefits to members for the duration of their ordinary earning 
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life. In this regard clause 3.4 states: 
 

“TERMINATION OF MEMBERSHIP 
 
A MEMBER’S membership will be terminated on the earliest of the date on which 
he/she ceases to be an EMPLOYEE or on which he/she attains the normal 
retirement date in terms of the rules of the RETIREMENT FUND.” 

 
[10] It is clear from this that the benefits from the fund cease on retirement. 

This is the very opposite of the purpose of a pension fund organisation as 
defined in the Act, which is to provide benefits that commence on 
retirement. For this reason the Benefit Fund is not a pension fund as 
defined. Since a complaint must relate to a pension fund, your grievance 
does not amount to a complaint in terms of the definition in the Act. I 
therefore have no jurisdiction to investigate or determine this aspect of 
your complaint. 

 
 
Second complaint 
 
[11] I have examined the rules of the pension and provident funds. Both funds 

are defined contribution schemes, but both make provision for a defined 
benefit structure in respect of members who joined prior to 1 January 
1998. In respect of the defined contribution portions of each fund, the 
retirement benefit is defined with reference to the member’s equitable 
share, which is comprised of employer and employee contributions 
together with fund growth. With regard to the defined benefit portion of the 
funds, the retirement benefit consists of a “Scale Pension” which is defined 
as 2,5% of a member’s highest average salary in respect of each year of 
pensionable service.  

 
[12] Pensionable salary is defined in both funds in the following terms: 
 

“PENSIONABLE SALARY 
 
In respect of: 
 
(a) …… 
 
(b) a MEMBER who is in receipt of a disability income benefit from the 

BENEFIT FUND, the amount of the said disability income benefit that 
he/she receives from time to time, subject to section 4.7.” 

 
For the purpose of calculating benefits and contributions. A MEMBER’S 
PENSIONABLE SALARY shall be determined when his/her membership 
commences and thereafter on the first day of the month coinciding with or 
immediately following the date of any salary adjustment or disability income 
benefit adjustment, as the case may be; 

 
[13] There is a qualification to this definition in both funds contained in rule 4.7 
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of each. It states as follows: 
 

“REDUCTION IN PENSIONABLE SALARY 
 
If a MEMBER becomes entitled to a disability income benefit from the BENEFIT 
FUND and his/her PENSIONABLE SALARY is reduced as a result thereof, 
his/her benefits shall be calculated by the ACTUARY taking into account such 
factors as he/she considerers [sic] relevant to ensure that the benefits that 
accrued to or in respect of the MEMBER prior to the reduction in PENSIONABLE 
SALARY remain unaffected by such reduction in PENSIONABLE SALARY.” 

 
[14] The contributions payable by members are defined as a percentage of 

pensionable salary (Rule 5.1 of both funds). The position differs in the two 
funds. In the provident fund, the member is not required to contribute to 
the fund, but is permitted to make additional contributions with the consent 
of the trustees. In the pension fund the member is obliged to contribute an 
amount of 7,5% of his pensionable salary. Contributions received from 
members in receipt of a disability income benefit are deemed to be 
contributions in their personal capacity. 

 
[15] It is evident from the above that in either fund your retirement benefit may 

well be substantially less than it would have been had you been able to 
continue in service. This is because on the one hand your income has 
reduced to 75% of your salary at the time you exited service, and on the 
other, the increases to your disability income have probably not been as 
substantial as the increases you would in all likelihood have received in 
respect of salary had you remained in employment. This reduction in 
pensionable salary will affect both the defined benefit and defined 
contribution sections of the funds, as the benefits are linked to 
pensionable salary in both cases. 

 
[16] However, it does not follow from this that you are entitled to be placed in 

the position you would have been in had you remained in service. The 
fund is a separate legal entity governed by its rules. All benefit 
entitlements derive from those rules, and the fund or its trustees may not 
pay benefits in excess of those prescribed. The trustees may only do what 
is set forth in the rules (see Tek Corporation Provident Fund and Others v 
Lorentz [2000] 3 BPLR 227 (SCA) at 239D). There is also no obligation on 
the employer in terms of the rules of the fund to incur further financial 
liability by agreeing to an enhanced benefit structure. The kernel of this 
issue is essentially an employment related issue pertaining to the 
negotiation of initial cost to employer package. The current benefit 
structure was apparently already in place at the time that you joined the 
fund. It is common in occupational funds with linked disability cover for the 
member to retire with a benefit that is substantially less than what it may 
have been had that member remained in active service until retirement 
age. The only solution in these circumstances is to take out additional 
private insurance prior to the event giving rise to the disability. 
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[17] In view of what has been stated above, this portion of your complaint 

cannot succeed. 
 
 
Third complaint 
 
[18] The employer’s refusal to increase its financial liability to the fund has 

been dealt with above. I am satisfied that the boards of both funds comply 
with the requirement that 50% of the trustees be elected by the fund 
members, and you have not disputed this in your reply to the response. 
However, it is extremely disturbing to note that the disability members, 
who form approximately 6% of the fund membership, were not notified of 
the elections or permitted to participate in them. This is a serious breach of 
their rights and an affront to principles of transparent governance. 

 
[19] Be that as it may, you have not substantiated your complaint by showing 

how you have been prejudiced by this transgression, or the extent of your 
possible financial loss, if any. It is therefore impossible to award relief in 
respect of this aspect of your complaint. I will be forwarding a copy of this 
determination to the Registrar of Pension Funds, as I regard this omission 
in a serious light. He may wish to investigate it further or set specific 
requirements for the next election. 

 
 
Relief 
 
[20] The complaint is dismissed. 
 
 
 
 
 
 
DATED AT CAPE TOWN ON THIS THE                DAY OF                     2006. 
 
 
 
Yours faithfully 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 


