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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

     Please quote our ref: PFA/WE/2936/05/LS 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”) – DG MALAN v SOUTH AFRICAN RETIREMENT 
ANNUITY FUND & OLD MUTUAL LIFE ASSURANCE COMPANY (SA) 
LIMITED 
 
Introduction 
 
[1] This matter concerns the benefit you received from the fund on your 

retirement. The complaint was received by this office on 5 April 2005 and 
a letter acknowledging receipt thereof sent to the complainant on 30 June 
2005. On 30 June 2005 a letter was dispatched to the respondents giving 
them until 21 July 2005 to file a response to the complaint. The response 
dated 21 July 2005 was received on 26 July 2005. A reply was received 
from the complainant on 27 March 2006. After considering the written 
submissions before me, I consider it unnecessary to hold a hearing in this 
matter. 

 
[2] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the South African Retirement Annuity Fund and Old Mutual 
Life Assurance Company (SA) Ltd on 23 January 2006. The parties were 
given 30 days to settle the matter failing which this office would determine 
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the complaint in the ordinary course. Many complaints were settled on this 
basis but the settlement terms were not divulged to this office. However, 
on 2 May 2006 we were informed that the parties in this complaint had 
failed to reach a settlement in this case. The details of disagreement were 
not communicated to us. It is with that brief background that we now 
determine this complaint in the ordinary course. 

 
Facts 
  
[3] You became a member of the South African Retirement Annuity Fund 

(“the fund”) on 1 March 1993. The fund is administered and underwritten 
by Old Mutual Life Assurance Company (SA) Limited (“Old Mutual”).   

 
[4] At the inception of your membership of the fund, Old Mutual issued a 

policy of insurance (policy A) to the fund on your life. Your chosen date of 
retirement was 1 March 2004. Your monthly contribution was R100 and 
you were guaranteed a benefit of R18 809 on retirement. When you paid 
an additional lump sum amount of R2 400 to the fund in February 1997, 
the guaranteed retirement value increased to R22 016.  

 
[5] On 1 February 2000 Old Mutual issued a second policy of insurance 

(policy B) to the fund on your life in respect of which you paid a single 
contribution to the fund of R24 653. Your chosen date of retirement in 
terms of this policy was 1 February 2005. You were guaranteed a benefit 
of R29 535 on retirement. When you paid an additional lump sum amount 
of R121 271.61 to the fund on 1 May 2000 the guaranteed retirement 
value increased to R177 145. 

 
[6] On 1 March 2004 and 1 February 2005 you received a retirement benefit 

of R30 909.19 and R185 207.72 in respect of policy A and policy B 
respectively. You took one-third of the benefits in cash. With the balance, 
the fund pays you a monthly pension of R141.04 and R872.62 in respect 
of policy A and policy B respectively.  (I should point out that the 
respondents state that you were underpaid in respect of policy A.  
Whereas you received a benefit of R30 909.19, you should have received 
R32 473.50. This means that whereas you receive a monthly pension of 
R141.04, you should be receiving R151.53. I understand that arrear 
income of R340.34 was paid into your bank account on 9 May 2006. The 
respondents have also undertaken to pay you late payment interest. I 
gather that you are now receiving the correct monthly pension of R151.53 
in respect of policy A). 

 
Complaint 
 
[7] Your complaint is that the benefits you received were far less than what 

was projected. You have submitted a document titled “Policy Schedule – 
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(For information only)” in this regard. The schedule contains a column 
headed “Proj. Values at Maturity At Retirement”. In respect of policy A, the 
projected value at maturity is given as R35 372 and at retirement R63 395. 
In respect of policy B, the projected value at maturity is given as R211 850 
and at retirement R333 350. You compare the retirement benefits which 
you received to the greater of these two values. 

 
[8] You are further aggrieved that you were only allowed to receive one third 

of the benefits in cash. You state further that “[you] have been charged 
admin fees, computer costs and anything else that can be found”. 

 
[9] I refer to your letter dated 27 March 2006 where you state that you would 

like to lodge another complaint. Unfortunately I am not able to entertain 
new submissions not forming part of the original complaint. Should you 
wish this issue to be investigated further, kindly lodge a fresh complaint 
with my office. 

 
Response 
 
[10] Both the fund and the administering insurer have submitted a response to 

your complaint. I shall refer to them collectively as “the respondents”. 
 
[11] The respondents have raised a technical point that since your complaint 

relates to the value of the underlying policies, it concerns insurance 
business and as such does not constitute a complaint as defined in the 
Act. 

 
[12] On the merits the respondents have questioned whether the policy 

schedule attached to your complaint is in fact an Old Mutual document as 
its logo is absent and therefore the source of the document is unknown. 

 
[13] Regarding the projected values reflected on the said policy schedule, the 

respondents state that these values are not guaranteed and are only 
provided as a tool in financial planning. Actual values depend on the gross 
investment return earned on the assets and the extent to which this return 
is reduced by taxation and expenses. The gross investment return, in turn, 
depends on financial market conditions and the rate of inflation during the 
policy term. In general high inflation leads to higher investment returns and 
lower inflation leads to lower investment returns. Since 2002, the inflation 
rate has decreased and, according to the respondents, has been generally 
lower when compared to the original illustrative assumptions used. This, 
according to the respondents explains the discrepancy in the values.  

 
[14] However, the respondents go on to state that that does not mean that the 

return on your investment was poor. For example although the South 
African rate of inflation over three years to 30 April 2005 was 3.9% per 
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annum, the internal rate of return in respect of policy A was 5.79% per 
annum. 

 
[15] Regarding your complaint that you were only permitted to receive one-

third of your benefit in cash, the respondents refer to the definition of a 
“retirement annuity” in the Income Tax Act which requires that the rules of 
such a fund provide: 

 
“That not more than one-third of the total value of any annuities to which any person 
becomes entitled, may be commuted for a single payment, except where the annual 
amount of such annuities does not exceed R1 800 or such other amount as the 
Minister of Finance may from time to time fix by notice in the Gazette” 

 
[16] Regarding the expenses that were charged, the respondents have 

provided a breakdown of all expenses deducted in respect of both policy A 
and policy B.  According to the respondents, section 6 of part 3 of the 
policy documents under the heading “General provisions” authorized the 
charging of these expenses. It reads: 

 
“The following expense charges are deducted from the Accumulation Account: 
1) a monthly administration fee of R4,40; 
2) a payment fee of R0,6 per contribution payment; 
3) a monthly contribution levy of 3.50% of the debit order annual contribution (after 

the deduction of the administration and payment fees above and, if applicable, 
the annual cost of the Supplementary Benefits) divided by twelve. 

 
These charges are those applicable for this policy at the commencement date. 
Should the policy subsequently be changed, these charges may be adjusted in 
line with the level of charges applicable to new policies as at the date of change.” 

 
Determination and reasons therefor 
 
[17] There is no merit in the technical points raised by the respondents 

because the crux of this complaint does not constitute long term insurance 
business, but actually relates to a retirement annuity fund, which is a 
pension fund organization as defined in the Pension Funds Act.  For the 
reasons more fully set out in JJ Schwartz v Central Retirement Annuity 
Fund & Another [2005] 5 BPLR 435 (PFA) at paragraphs [12] to [28] and 
Louw v Central Retirement Annuity Fund & Another BPLR [2005] 7 BPLR 
at paragraphs [17] to [36], I cannot uphold the contention that this matter 
constitutes “long term insurance business” over which I have no 
jurisdiction.   

 
[18] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in the 

as yet unreported decision in Central Retirement Annuity Fund v 
Adjudicator of Pension Funds and others [2005] 8 BPLR 655 (C) at 660C - 
E (handed down on 20 October 2005) (“the de Beer judgment”) confirmed 
the jurisdiction of this office and stated:  
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“The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ‘go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

 
The policy schedule 
 
[19] Old Mutual state that they do not know the source of the policy schedule 

submitted with your complaint. There is certainly no indication on the 
document to suggest that it was prepared by Old Mutual. I note that at the 
bottom of the document it states that it was presented by one Philip 
Danford. Therefore the probabilities favour Old Mutual’s contention that it 
did not prepare the document. It can therefore not be held accountable for 
the figures provided therein.  

 
[20] If Philip Danford was your broker who assisted you at the time you joined 

the fund, the forum having jurisdiction over financial advisors and brokers 
generally is the FAIS Ombud whose details appear at the foot of this letter. 

 
One-third cash 
 
[21] In terms of the definition of “retirement annuity fund” in section 1 of the 

Income Tax Act, an annuity can only be commuted for a single payment if 
the annual amount of such annuity does not exceed R1 800. Put 
differently if the total annual annuity is less than R1 800 the full amount 
may be taken in cash. 

 
[22] When you became entitled to the payment of a retirement benefit your 

total annual annuity before commutation was R216 116.91 (R30 909.19 in 
respect of policy A and R185 207.72 in respect of policy B). Therefore in 
terms of the Income Tax Act you were only entitled to commute one-third 
thereof, an amount of R10 303.06 in respect of policy A and R61 735.91 in 
respect of policy B).  

 
[23] Therefore this aspect of your complaint can also not succeed. 
 
 
Costs 
 
[24] What the trustees of a pension fund organisation may or may not do is 

decreed by the fund rules. If what they propose to do is not within the 
powers conferred upon them by the rules, they may not do it (Tek 
Corporation Provident Fund & Others v Lorentz [2000] 3 BPLR 227 (SCA) 
at para [28]). That the rules of a fund are king is confirmed by section 13 of 
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the Pension Funds Act.  
 
[25] The question for determination is whether in terms of the rules or related 

policy documents the respondents were authorized to charge the costs 
that were deducted.  

 
[26] The respondents have provided a breakdown of the costs that were 

deducted in respect of both policy A and policy B. I attach a copy of both.  
 
[27] Section 6 of part 3 of the policy documents to which the respondents refer, 

provides for a monthly administration fee, a fee of R0,60 ‘per contribution 
payment’ and a ‘monthly contribution levy’ of 3.50% of the debit order 
annual contribution. The administration fee and ‘Recurring premium 
expense charge’ in the tables provided by the respondents are the fees 
referred to in section 6 of part 3 of the policy. The respondents were 
therefore authorized to charge these fees. 

 
[28] However I note from the breakdown that in addition to these costs, a fee 

was charged whenever you made a lump sum injection or increased your 
monthly contributions.  

 
[29] In respect of policy A, a fee of R100 was charged when you increased 

your monthly contribution from R100 to R150 with effect from 1 March 
1996 and a fee of R95.97 was charged when you made a lump sum 
injection of R2 550 on 1 February 1997. In respect of policy B, a fee of 
R974.34 was charged when you made a lump sum injection of R24 653 on 
1 March 2000 and a fee of R3031.77 was charged when you made a lump 
sum injection of R121 271.61 on 1 June 2000. The total of these fees is 
R4 202.08. 

 
[30] Section 6 of part 3 does not authorize the charging of a fee when a 

member makes a lump sum injection or increases the monthly 
contributions. I can also find no reference to such a fee in the rules.  

 
[31] As Davis J stated in the De Beer judgment (at 660D-E), the fund cannot 

simply be treated as an illusionary go-between between the members and 
the insurer.  It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism. On the issue of the 
charges levied by the insurer, Davis J stated as follows (at 663E-G):  

 
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment thereof 
among beneficiaries are considerations of which account must be taken by 
Applicant’s management committee.  Similarly, the reasonableness of investments 
effected and maintained by the insurer for the fund from time to time should be 
examined by the management committee, if the latter is to fulfill its fiduciary 
responsibilities to members.  In addition, the adequacy of disclosure of information 
which is critical to the interests of members, such as an adequate and fair 
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explanation as to the meaning of documents which provide illustrative values at the 
inception of the contract as well as the adequacy of disclosure by the insurer to 
members from time to time, must, in the light of the analysis advanced, comprise part 
of the responsibilities of the management committee of applicant.” 

 
[32] For the above reasons, I am satisfied that the fund was not entitled to 

permit the deduction of the above fees since it was not authorized by the 
rules or by the terms of the policy between the fund and the insurer.  You 
are therefore entitled to be placed in the position you would have been in 
had the deduction not been effected. 

 
Relief 
 
[33] In the result, I make the following order: 
 

[33.1] It is hereby declared that the respondents had no right to deduct 
any amount from your investment account in the fund when you 
made lump sum injections or increased your contributions; 

 
[33.2] Old Mutual is ordered forthwith to pay you: 
 
 [33.2.1] in respect of policy A: 

   
(a) the amount of R100 together with interest thereon at 

15.5% calculated from 1 March 1996 until date of final 
payment; and 

 
(b) the amount of R95.97 together with interest thereon at 

15.5% per annum calculated from 1 February 1997 until 
date of final payment. 

 
 [33.2.2] in respect of policy B: 
 

(a) the amount of R974.34 together with interest thereon at 
15.5% per annum calculated from 1 March 2000 until 
date of final payment; and 

 
(b) the amount of R3 031.77 together with interest thereon 

at 15.5% per annum calculated from 1 June 2000 until 
date of final payment. 

 
DATED AT CAPE TOWN ON THIS THE       DAY OF                         2006. 
 
Yours faithfully 
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VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 


