
  
 
 
 

HEAD OFFICE
Johannesburg

1st Floor, Norfolk House
Cnr 5th Street & Norwich Close

Sandton, 2196
PO Box 651826, Benmore, 2010

Tel (011) 884-8454 � Fax (011) 884-1144
E-Mail: enquiries-jhb@pfa.org.za

Cape Town
2nd Floor, Oakdale House, The Oval 

Oakdale Road, Newlands, 7700 
P O Box 23005, Claremont, 7735

Tel (021) 674-0209  �   Fax (021) 674-0185
E-mail: enquiries@pfa.org.za

Website: www.pfa.org.za

 

 
V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

 Please quote our ref: PFA/FS/5317/2005/TT 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): WJB Groenewald v Central Retirement Annuity 
Fund (“the fund”)/ Sanlam Life Insurance Limited (“Sanlam”)  
 
Introduction 
 
1. The matter concerns the charging of a ‘premium termination fee’ for cessation 

of contributions in a retirement annuity fund. Your complaint was received by 
this office on 2 September 2005. On 15 September 2005 a letter was sent to 
the respondents, with your complaint giving it until 6 October 2005 to file a 
response. A response was received from the respondents on 6 October 2005. 
After considering the written submissions before me, I consider it 
unnecessary to hold a hearing in this matter.   

 
2. In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the life 
assurers would commit themselves to certain minimum standards in respect 
of retirement annuity funds and endowment policies. Although the statement 
is not binding on this office, we nevertheless referred all retirement annuity 
fund complaints (including this one) back to the management boards and life 
assurers administering these funds with a view to facilitating an amicable 
resolution of the complaint between the parties without the intervention of this 
office. This matter was referred for settlement to the insurer on 20 January 
2006. The parties were given 30 days to settle the matter failing which this 
office would determine the complaint in the ordinary course. Many complaints 
were settled on this basis but the settlement terms were not divulged to this 
office. However, on 5 May 2006 you informed this office telephonically that 
you have not received anything from Sanlam, and I should proceed to 
determine this matter. It is with that brief background that I now determine this 
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complaint in the ordinary course. 
 
Factual Background 
 
3. You became a member of the fund on 1 June 2003. The fund is administered 

and underwritten by Sanlam. Your chosen date of retirement was 1 June 
2029. You paid monthly contributions of R150 which were subject to an 
annual increase of 10%. 

 
4.  On 1 April 2005 you ceased contributions to the fund. 
 
Complaint 
 
5. Your complaint is that when you ceased contributions, a ‘premium termination 

fee’ of R3 227.72 was deducted from your investment account. You submit 
that the deduction which constituted 85.51% of your fund value of R3 774.59 
was unreasonable and contrary to the provisions of the policy contract. 

 
Respondents’ response 
 
Technical points 

 
6. The fund and Sanlam in its capacity as the fund’s administrator and in its 

capacity as the underwriter have responded to your complaint. For the 
purposes of this determination, I shall refer to them collectively as “the 
respondents”.  

 
7. The respondents have raised a technical point that I do not have jurisdiction 

to deal with this complaint. In particular they state that your 
complaint/grievance is not about the execution of duties by the fund or 
administrator but is in effect about the execution of duties by the insurer under 
the policy (namely the internal operation of the policy, notably the operation 
and application of the actuarial rules of the policy) which constitute “long-term 
insurance business” as defined in, and regulated under the Long Term 
Insurance Act.  The respondents state further that your grievance does not 
constitute a “complaint” as defined in the Act, and in particular that it is not 
about the maladministration of the fund by the fund or its administrator.  

 
Merits 
 
8. The respondents state that most of the expenses with respect to policies are 

incurred at the commencement of the policy, which they refer to as “upfront 
costs”. When the policy fees were calculated it was assumed that 
contributions would be paid to the end of the policy term. However when you 
ceased contributions prior to your chosen retirement date, the insurer could 
no longer recover these costs. The purpose of the ‘premium termination fee’ 
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is to recover the upfront expenses which have not yet been recouped.   
 
9. The respondents submit that had you continued with paying your premiums 

for the agreed specified period, you would have enjoyed the full benefits of 
the policy in due course. 

 
10. The respondents state that rule 2 of part 7 of the fund rules is relevant to your 

complaint. It reads as follows: 
 

“Term of contributions 
 
2. A MEMBER’s CONTRIBUTIONS are payable during the period determined in the 
 POLICY issued on his life.  
 
 If a MEMBER’s CONTRIBUTIONS cease after he has already paid sufficient 
 CONTRIBUTIONS so that the POLICY issued on his life has a paid-up value in 
 accordance with the practice of the ASSURER, the ASSURER converts the 
 POLICY to a paid-up POLICY for reduced benefits. The MEMBER will then have 
 the right to apply for reinstatement of his benefits, partially or in full, and the 
 MANAGEMENT COMMITTEE in consultation with the ASSURER will consider 
 such a proposal …” 
 

11.  The respondents also state that the consequences of ceasing contributions 
was described in clause 8 of the policy document which reads: 

  
 “8. OPBETAALDE POLIS 
 

 Indien ‘n premie nie binne die respytdae betaal word nie, verander die polis in ‘n 
opbetaalde polis slegs indien: 
- die wag periode soos in die Uiteensetting aangedui verstreke is en 
- die saldo van die Beleggingsrekening (wat in daardie stadium opgebou is en 

deur Sanlam bepaal word) voldoende is om die polis tot aan die einde van 
die polistermyn in stand te hou. 

 
Sodra die polis in ‘n opbetaalde polis verander word sal die uitkeervoordele 
verminder word en alle ander voordele sal verval. Die saldo van die 
Beleggingsrekening sal betaalbaar wees by dood voor uitkeerdatum. 

 
Indien ‘n premie nie binne die respytdae betaal word nie en die wagperiode soos 
in die Uiteensetting aangedui nie reeds verstreke is nie, verval die polis.” 

   
 
 
Determination and reasons therefor 
 
Technical points 

   
12. There is no merit in the technical points raised by the respondents because 

the crux of this complaint does not constitute long term insurance business, 
but actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Pension Funds Act.  For the reasons more fully 
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set out in JJ Schwartz v Central Retirement Annuity Fund & Another [2005] 5 
BPLR 435 (PFA) at paragraphs [12] to [28] and Louw v Central Retirement 
Annuity Fund & Another BPLR [2005] 7 BPLR at paragraphs [17] to [36], I 
cannot uphold the contention that this matter constitutes “long term insurance 
business” over which I have no jurisdiction.   

 
13. Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in the as 

yet unreported decision in Central Retirement Annuity Fund v Adjudicator of 
Pension Funds and others [2005] 8 BPLR 655 (C) at 660C - E (handed down 
on 20 October 2005) (“the de Beer judgment”) confirmed the jurisdiction of 
this office and stated:  

 
“The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ‘go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 

 
14. Furthermore in so far as your complaint implicitly relates to the administration 

of the fund and/or the investment of its funds and it is implicit therein that you 
have suffered prejudice (in that your fund value has been drastically reduced) 
in consequence of the maladministration of the fund (in the form of the levying 
of undisclosed charges), your grievance constitutes a complaint as defined. 
(See Louw at paragraphs [11] to [15]. 

 
15. In any event, that your letter of complaint does not, in precise terms, make the 

averments required to constitute a complaint as defined is no reason by itself 
for a dismissal thereof as not constituting a complaint. Such an approach 
would be too formalistic, thus ignoring the purpose of the Act. The Cape High 
Court said the following in this regard in the de Beer judgment (660E-H): 

 
“Applicant’s contention regarding the second respondent’s letter is based upon a 
formalistic reading of the complaints procedure as provided for in the Act. On this 
reading, the letter generated by second respondent would not constitute a proper 
complaint as defined. But this submission ignores the purpose of the Act. The 
structure of chapter VA of the Act is aimed at ensuring an effective, inexpensive 
and expeditious resolution of pension complaints by members, many of whom 
may not be able to afford legal advice and would therefore be compelled to 
formulate their complaint without any legal assistance or a complete 
understanding of the intricacies of the legal relationship between the respective 
parties, as in the case between Sanlam and applicant.  
 
In my view, second respondent’s letter contains sufficient averments (as 
described above) to fall within the definition of a complaint. To construe a 
complaint as urged upon us by applicant would run counter to the very purpose 
of the complaints procedure provided for in the Act.” 
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16. The technical points are therefore dismissed.  
 
Merits 
 
17. As the Supreme Court of Appeal stated in Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]), the trustees 
may only do with the fund’s assets what is set forth in the rules. If what they 
propose to do is not within the powers conferred on them by the rules, they 
may not do it. That the rules of a fund are king is confirmed by section 13 of 
the Act.  It is against this backdrop that I must determine whether the rules or 
the policy document authorized the deduction of the “premium termination 
fee” when you ceased your contributions. 

 
18. Rule 2 of part 7 to which the respondents refer provides that when a member 

ceases contributions, the policy shall be made ‘paid-up’ for ‘reduced benefits’. 
However nowhere is a paid-up policy defined. It is also not specified how the 
benefits are to be reduced. The rule certainly does not provide for the 
charging of a ‘premium termination fee’ when a member discontinues 
contributions. 

 
19. Clause 8 of the policy document to which the respondents also refer similarly 

provides that when a member ceases contributions, the policy shall be 
converted into a paid-up policy and that the benefits shall be reduced. Again, 
a ‘paid-up’ policy is not defined and there is no indication as to how the 
benefits are to be reduced.  

 
20. As Davis J stated in the De Beer judgment (at 660D-E), the fund cannot 

simply be treated as an illusionary go-between between the members and the 
insurer.  It should be accountable to its members and hence be subject to the 
discipline of the Act’s complaint mechanism.  On the issue of the charges 
levied by the insurer, Davis J stated as follows (at 663E-G):  

 
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment thereof 
among beneficiaries are considerations of which account must be taken by 
Applicant’s management committee.  Similarly, the reasonableness of investments 
effected and maintained by the insurer for the fund from time to time should be 
examined by the management committee, if the latter is to fulfill its fiduciary 
responsibilities to members.  In addition, the adequacy of disclosure of information 
which is critical to the interests of members, such as an adequate and fair 
explanation as to the meaning of documents which provide illustrative values at the 
inception of the contract as well as the adequacy of disclosure by the insurer to 
members from time to time, must, in the light of the analysis advanced, comprise part 
of the responsibilities of the management committee of applicant.” 

 
21. For the above reasons, I am satisfied that the fund was not entitled to permit 

the above reduction to your benefit since it was not authorized by the rules or 
by the terms of the policy between the fund and Sanlam. Because this fee 
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was levied not by the fund but by Sanlam, the appropriate order for its 
reversal must be made against Sanlam in its capacity as administrator of the 
fund. 

 
Relief 
 
22. In the result I make the following order: 
 

22.1 It is hereby declared that the respondents were not entitled to 
deduct any amount from your investment account by reason only of 
ceasing contributions to the fund before your chosen retirement 
date. 

 
22.2 Sanlam (in its capacity as administrator of the fund) is ordered 

forthwith to credit your account in the fund with R3 227.72 plus 
interest thereon at the rate of 15.5% per annum, from the date of 
levy of R3 227.72 to the date of such crediting. 

 
Dated at Cape Town on this     day of                    2006. 
 
Yours faithfully 
 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 


