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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, 1956 (“the Act”): T F NKOMO (“the complainant”) (ESTATE LATE: O N 
NKOMO) v INTERPARK PROVIDENT FUND (“the respondent”)   
 

[1] Introduction 
 

[1.1] The complaint concerns the alleged improper distribution of a death benefit by the 
respondent.   

 
[1.2] The complaint was received by this office on 7 June 2006. A letter acknowledging 

receipt of the complaint was sent to the complainant on 26 June 2006. On the same 
date a letter was dispatched to the respondent giving it until 17 July 2006 to file a 
response to the complaint. On 17 April 2007, this office received a response furnished 
by GIB Financial Services (“the respondent’s administrator”) on behalf of the 
respondent. For reasons that will become clear in the determination, the respondent’s 
response was not forwarded to the complainant for her further submissions in the 
matter.       

 
[1.3] After reviewing the written submissions before this tribunal, it is considered 

unnecessary to hold a hearing. The determination and reasons therefor appear below.    
 

 
 
 

2. The factual background     
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[2.1] Mr O N Nkomo (“the deceased”) was employed by Interpark (Pty) Lt Ltd (“the 
employer”) until his death on 18 October 2002. By virtue of the deceased’s employment, 
he became a member of the respondent. Upon his death the respondent became liable 
to pay a death benefit to his dependants and/or beneficiaries. The deceased was 
married to the complainant and as a result of their marriage children were born.   

 
[2.2] Following the lodging of the complaint by the complainant, this office received a letter 

from the respondent’s administrator dated 8 August 2006. In this letter the respondent’s 
administrator informed this office that in terms of a trustee’s resolution dated 26 April 
2004, the trustees had proposed that 80% of the death benefit payable should be paid 
into a trust for the benefit of the deceased’s children. Further, 20% of the benefit should 
be paid to the complainant. However, the complainant had made a counter-proposal 
that such a benefit should be entirely paid to her.  

 
[2.3] In terms of a trustees’ resolution dated 6 September 2006, the trustees over-turned their 

resolution of 26 April 2004 and resolved to pay the balance of the benefit with interest 
for late payment to the complainant.      

 
[2.4] In a letter dated 10 April 2007, the respondent’s administrator informed this office that   

on 25 April 2005 it effected a payment in the amount of R9 643.20 in respect of the 
deceased’s fund credit to the complainant. Further, in the same letter the respondent’s 
administrator indicated that on 21 February 2007, it effected another payment to the 
complainant in the amount of R28 964.84 which is also in respect of the fund credit. 
Therefore, the total net benefit paid was R38 608.04.  

 

 3.     The complaint    
 

[3.1]  The complainant is dissatisfied about the manner in which the death benefit is to be 
distributed which would be in terms of the trustees resolution dated 26 April 2004.    

 
[3.2] The complainant contends that she is not satisfied with the death benefit to be paid 

which is equivalent to 20% of the benefit.   
 
[3.3] Further, the complainant objects to a trustee’s resolution that 80% of the death benefit 

payable to the deceased’s children be invested in a trust fund for their benefit. The 
complainant is of the view that the whole benefit should be paid to her.    

  
4. The fund’s response  

 
[4.1] Mr G Gamsy and Ms A Esterhuizen of the respondent’s administrator submitted 

responses on behalf of the respondent.  
 

[4.2] The respondent admits that the deceased’s fund credit was paid to the complainant in 
two portions. The respondent says the first portion was paid on 25 April 2005 in the 
amount of R9 643.20 and the second portion was paid on 21 February 2007 in the 
amount of R28 964.84. Thus confirming that the net benefit paid was R38 608.04.  
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[4.3] Further, the respondent avers that since the deceased’s death Capital Alliance has not 
paid over to the respondent an insured benefit (supposedly in respect of the deceased’s 
death benefit). Therefore, the respondent says as a result of the delay in paying the 
insured benefit from Capital Alliance the respondent’s trustees have resolved to pay the 
death benefit to the complainant in the amount of R51 600.00 from the respondent’s 
funds and later reclaim such amount from Capital Alliance.  

 
5.     Determination and reasons therefor     

 
  [5.1] In terms of the respondent’s trustee’s resolution dated 26 April 2004, the respondent 

resolved to pay 20% of the death benefit to the complainant and 80% to be invested in a 
trust fund for the benefit of the deceased’s children.  

 
[5.2] Following the lodging of the complaint the trustee’s respondent reviewed the resolution 

dated 26 April 2004 and overturned it. In terms of a later trustee’s resolution dated 6 
September 2006, the respondent resolved to pay the entire death benefit in the amount 
of R51 600.00 including late payment thereof to the complainant.  

 
[5.3] In terms of section 37C of the Act the fund’s first task in distributing the death benefit is 

to identify potential beneficiaries who are dependants and/or nominees. Section 1 
defines a dependant as follows:  

 
“(a)    a person in respect of whom the member is legally liable for  maintenance;   

 
(b) a person in respect of whom the member is not legally liable for maintenance, if 

such person- 
 

(i) was, in the opinion of the board, upon the death of the member in fact 
dependent on the member for maintenance; 

(ii) is the spouse of the member, including a party to a customary union 
according to Black law and custom or to a union recognized as a 
marriage under the tenets of any Asiatic religion; 

(iii) is a child of the member, including a posthumous child, an adopted child 
and an illegitimate child; 

 
(c) a person in respect of whom the member would have become legally liable for 

maintenance, had the member not died;” 
 

[5.4] The deceased passed away on 18 October 2002. On 6 September 2006, which was 4 
years after the deceased’s death the respondent’s trustees resolved to distribute the 
death benefit to the complainant which is payable in terms of rule 6.1.1 of the 
respondent’s rules.  

 
[5.5] Section 37C(1)(a) of the Act regulates the disposition of pension benefits upon the 

death of a member and provides: 
 

“If the fund within twelve months of the death of the member becomes aware of 
or traces a dependant or dependants of the member, the benefit shall be paid to 
such dependant or, as may be deemed equitable by the fund, to one of such 
dependants or in proportions to some of or all such dependants.” 
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  [5.6] In terms of section 37C a duty is placed on the board of management to trace 
dependants of the deceased as defined in section 1 of the Act. In terms of the 
documentary proof submitted by the respondent it is clear that the respondent became 
aware of the existence of the deceased’s dependants within 12 months of the 
deceased’s death. Section 37C makes it obligatory that upon the respondent becoming 
aware of the deceased’s dependants the respondent must pay such benefit. Throughout 
this office’s investigation of the complaint the respondent failed to provide 
comprehensive response about the reasons for it in delaying to pay the death benefit. 
For the respondent to pay out the deceased’s death benefit 4 years after the 
deceased’s death constitutes gross mismanagement and maladministration of the fund. 
Section 7C (2)(a) of the Act provides that the respondent’s board, in pursuing its object 
it shall take all reasonable steps to ensure that in terms of its rules and the Act the 
respondent’s members are protected at all times. Therefore, it is clear that the 
respondent failed to protect the deceased’s interest by failing to timeously pay the death 
benefit.  

 
 [5.7] In terms of section 37C of the Act the respondent ought to have paid the death benefit 

by October 2003, following the respondent becoming aware of the deceased’s 
dependants. Therefore, the appropriate order of this tribunal is to order the respondent  
to pay the death benefit including a payment in respect of its late payment. 

 
 [5.8] In the result, the order of this tribunal is as follows:  
 

[5.8.1] The Interpak Provident Fund is hereby ordered to compute within 7 days 
of the date of this determination the death benefit payable including 
interest at 15.5% per annum calculated from 18 October 2003 until the 
date of payment. 

    
[5.8.2]  The Interpak Provident Fund is further ordered pay the death benefit as 

order in paragraph [5.81] to the complainant.  
 

DATED AT JOHANNESBURG ON THIS             DAY OF        2007 
 
Yours faithfully 
 
 
 
 
 
…………………… 
PENSION FUNDS ADJUDICATOR 
  

          


