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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”) – M A Mokoena (“the complainant”) v SAMWU 
National Provident Fund (“the respondent”) 
 
 
1. Introduction 
 
1.1 The complaint concerns the distribution of a death benefit by the fund 

following the death of Mr SF Khoabane (“the deceased”). 
 

1.2 The complaint was received by this office on 18 April 2007.  A letter 
acknowledging receipt thereof was sent to the complainant on 28 May 
2007.  On 14 June 2007 a letter was dispatched to the respondent giving it 
until 16 July 2007 to file its response to the complaint.  A response was 
received from the respondent on 26 June 2007.  The complainant, 
however, omitted to reply. 

 
1.3 After reviewing the written submissions it is considered unnecessary to 

hold a hearing in this matter.  The determination and reasons therefor 
appear below. 
 

2. Factual Background 
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2.1 The deceased, the complainant’s brother, passed away on 9 January 
1999.  The deceased was a member of the respondent by virtue of his 
employment with the Setsoto Local Municipality (“the employer”).  The 
deceased attested in his will and bequeathed his estate to Ms Moselantja 
Lydia Mokoena, the complainant’s daughter.  The total benefit available for 
distribution was R59 672.46.  The trustees during a meeting held on 3 & 4 
May 2001 distributed the death benefit by allocating 20% to MJ 
Mapeshoane, the spouse of the deceased, 20% to MA Tigedi, the 
common law wife of the deceased and 60% to ML Khoabane, the 
deceased’s minor child. 
 

2.2 The allocation of 60% to ML Khoabane, the deceased’s minor child is not 
placed in dispute by the complainant.  The board of trustees decided to set 
up a trust for the minor child, who receives an income from the trust on a 
monthly basis.   

 
3. Complaint 
 
3.1 The complainant is dissatisfied with the trustee’s decision to allocate the 

benefit 20% each, to the spouse and common law wife respectively.  She 
alleges that the deceased was not married.  She further argues that her 
daughter Moselantja Lydia Mokoena should have received preference 
over the deceased’s wives being a beneficiary in terms of the Will.  
 

3.2 The complainant further claims for outstanding funeral expenses for the 
burial of the deceased. 
 

4. Response 
 
4.1 This office received a response from the respondent. 

 
4.2 The respondent submits that the distribution was done in terms of Section 

37C of the Act read with the definition of “dependant”. 
 

4.2 Moreover, the respondent submits that Section 37C does not make 
provision for the testamentary wishes of the deceased to be taken into 
account, and furthermore, the complainant did not qualify to receive any 
benefit from the fund as she did not qualify as a dependant of the 
deceased in terms of the Act. 
 

4.3 The respondent contends that the board of trustees conducted 
investigations during which it transpired that MJ Mapeshoane was married 
to the deceased on 5 July 1991 (a copy of the marriage certificate was 
furnished).  The respondent further avers that a child, SF Khoabane was 
born out of the marriage between MJ Mapeshoane and the deceased.  
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The respondent submits that MJ Mapeshoane automatically qualified as a 
‘dependant’ by virtue of her being a ‘spouse’ of the deceased. 

 
4.4 The respondent submits that the investigations also revealed that MA 

Tigedi was the customary wife of the deceased and they lived together 
from January 1996 until the time of the deceased’s death.  The respondent 
states that MA Tigedi was substantively supported by the deceased, thus 
she was considered a ‘factual dependant’.   

 
5. Determination and reasons therefor 
 
5.1 Ms MJ Mapeshoane and MA Tigedi, who have a direct substantial interest 

in the matter, ordinarily would have been joined as the second and third 
respondents to the complaint and afforded an opportunity to comment on 
the allegations. However, in light of the overall conclusion that this 
Tribunal has come to, it is unnecessary to join them as respondents to the 
complaint.  
 
Time barring 

 
5.2 Section 30I of the Pension Funds Act imposes certain time limits with 

regard to lodgement of complaints before the Adjudicator and states as 
follows: 

 
“(1) The Adjudicator shall not investigate a complaint if the act or omission to which it 

relates occurred more than three years before the date on which the 
complaint is received by him or her in writing. 

 
(2) If the complainant was unaware of the act or omission contemplated in 

subsection (1), the period of three years shall commence on the date on which 
the complainant became aware or ought reasonably to have become aware of 
such occurrence, whichever occurs first.”  

 
5.3 The complainant cause of action arose on 4 May 2001 when the trustees 

decided to distribute the death benefit following the deceased’s death.  It is 
clear from the complaint that the event to which it relates occurred more 
than three years before this complaint was received by or lodged at this 
office.  The complaint should have been lodged at the latest on 4 May 
2004.  The complaint was received by this office on 18 April 2007 and was 
therefore three years out of time. Thus, the complaint is time-barred for the 
purposes of section 30I(1) of the Act.  

 

5.4 There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has pronounced 

on this. In Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) the Court 

said (at paragraph [11]): 
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“Rules that limit the time within which litigation may be launched are common in our 

legal system as well as many others. Inordinate delays in litigation damage the 
interests of justice. They protract the disputes over the rights and obligations sought 
to be enforced, prolonging the uncertainly of all concerned about their affairs. Nor in 
the end is it always possible to adjudicate satisfactorily on cases that have gone 
stale. By then witnesses may no longer be available to testify. The memories of ones 
whose testimony can be obtained have faded and become unreliable. Documentary 
evidence may have disappeared. Such rules prevent procrastination and those 
harmful consequences of it. They serve a purpose to which no exception in principle 
can cogently be taken.” 

 
Condonation 

 
5.5  However, at the time (18 April 2007) that the complaint was lodged, 

section 30I contained a subsection (3) which was subsequently removed 
by the Pension Funds Amendment Act 11 of 2007. This subsection read 
as follows: 

 
“The Adjudicator may on good cause shown or of his or her own motion - 
 
(a) either before or after expiry of any period prescribed by this  Chapter, extend 

such period;  

(b) condone non compliance with any time limit prescribed by this Chapter.” 
 

5.6 Subsection (3) therefore contained a power for the Adjudicator to condone  
non-compliance with the three year time-bar, provided good cause 
existed. Although that discretion has been removed, the complainants are 
entitled to have their complaint adjudicated on the legal framework 
applicable at the time that they lodged the complaint. Our courts will only 
hold that a statutory provision which interferes with vested rights or 
imposes a liability or a burden is retrospective in operation where the 
legislature either expressly indicates this or clearly intended the statute to 
have that effect (see Njobe v Njobe & Dube NO 1950(4) SA 545 (C) at 
552). The Amendment Act referred to above contains a specific section 
40B indicating which definitions and sections will have retrospective effect. 
The deletion of section 30I(3) is not one of them. Therefore, the discretion 
to condone non-compliance with the time limits set out in section 30I must 
be exercised in respect of complaints lodged prior to the commencement 
date of the Amendment Act, which was 13 September 2007. 

 
5.7 The Supreme Court of Appeal (or Appellate Division as it was then known) 

has pronounced upon the standard that must be met for condonation to be 
granted in circumstances like these. In Melane v Santam Insurance 
Company Limited 1962 (4) SA 531 (A) the court said (at 532B-E): 

 
“In deciding whether sufficient cause has been shown, the basic principle is that the 
Court has discretion, to be exercised judicially upon a consideration of all facts, and 
in essence it is a matter of fairness to both sides. Among the facts usually relevant is 
the degree of lateness, the explanation therefor, the prospects of success, and the 
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importance of the case. Ordinarily these facts are interrelated: they are not 
individually decisive, for that would be a piecemeal approach incompatible with a true 
discretion, save of course that if there are no prospects of success there would be no 
point in granting condonation. Any attempt to formulate a rule of thumb would only 
serve to harden the arteries of what should be a flexible discretion. What is needed is 
an objective conspectus of all the facts. Thus a slight delay and a good explanation 
may help to compensate for prospects of success which are not strong. Or the 
importance of the issue and strong prospects of success may tend to compensate for 
a long delay. And the respondent’s interest in finality must not be overlooked.”  

 
5.8 It is clear that more than 8 years have elapsed since the deceased passed 

away.  The trustees’ decision to distribute the benefit was only made in 
2001 and the complainant ought to reasonably have been aware of the 
decision at that time.  This, in my view, is an extraordinarily long delay. 
Nor has the complainant provided reasons for the delay to support the 
condonation of his non-compliance with the time limits set out in the Act.  

 
5.9 Regarding the prospects of success on the merits, it trite that  payment of 

the benefit is regulated by section 37C of the Act read in conjunction with 
the definition of a “dependant” in section 1. The primary purpose of this 
section is to protect those who were financially dependant on the 
deceased during his life time.  In effect, section 37C overrides the freedom 
of testation of the deceased. It is the trustees responsibility when dealing 
with the payment of death benefits to conduct a thorough investigation to 
determine the dependants, to thereafter decide on the equitable 
distribution and finally to decide on the appropriate mode of payment of 
the benefit. 
 

5.10 Section 1 of the Act defines a dependant as follows: 
    

“’dependant’’ ’in relation to a member, means- 
 

(a) a person in respect of whom the member is legally liable for maintenance, 
 

(b) a person in respect of whom the member is not legally liable for maintenance, if 
such person – 
 
(i) was, in the opinion of the board, upon the death of the member in fact 

dependent on the member for maintenance; 
 

(ii) is the spouse of the member, including a party to a customary union 
according  to Black law and custom or to a union recognized as a marriage 
under the tenets of any Asiatic religion; 

 
(iii) is the child of the member, including a posthumous child, an adopted child 

and an illegitimate child; 
 

(c) a person in respect of whom the member would have become legally liable for 
maintenance, had the member not died.” 
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5.12 It was established by the fund that the complainant’s daughter did not 
qualify to receive a benefits from the fund as she did not qualify as a 
dependant of the deceased in terms section 1 of the Act.  
 

5.13 The nomination form is merely a guide to the trustees. Hussain J, in           
Mashazi v African Products Retirement Benefit Provident Fund                   
[2002] 8 BPLR 3703 (W) at 3705 J – 3706 B, observed the impact of a 
nomination form as:   

 
“Section 37 ( sic ) of the Act was intended to serve a social function. It was enacted 
to protect dependency, even over the clear wishes of the deceased.The section 
specifically restricts freedom of testation in order that no dependants are left without 
support.Section 37 (c) (i) (sic) specifically excludes the benefits from the assets in the 
estate of a member.Section 37(c) (sic) enjoins the trustees of the pension fund to 
exercise an equitable discretion, taking into account a number of factors.The fund is 
expressly not bound by a will, nor is it bound by the nomination form.The contents of 
the nomination form are there merely as a guide to the trustees in the exercise of 
their discretion.”   

 
5.14 Furthermore the trustees awarded a benefit to MJ Mapeshoane, the 

deceased’s spouse and MA Tigedi, because they were both considered to 
be financially dependent on the deceased.   There was evidence in the 
form of a marriage certificate to prove that MJ Mapeshoane and the 
decease were married. 
 

5.15 Furthermore the respondent was requested to furnish information relied 
upon by the board of trustees to include MA Tigedi as a dependant.  The 
respondent furnished an executive summary which revealed that the 
deceased and MJ Mapeshoane separated in 1995, and the deceased 
stayed with MA Tigedi from 1996.  The records at the deeds office 
confirmed that before the deceased passed away they applied for an RDP 
house with MA Tigedi.  The evidence suggests that MA Tigedi was 
substantially dependent on the deceased.  Taking the above factors into 
account, no good cause exists for the condonation of the non-compliance 
with the time limit or the extension of the time limit as outlined in the 
section. 
 

5.16 The complaint regarding outstanding funeral expenses was addressed by 
my predecessor in Mlungisi v Anglo American Property Services Provident 
Fund and orthes (2) [2001] 4 BPLR 1882 (PFA) where it was decided that 
section 37D permits various types of deductions from a pension benefit.  
An examination of the various categories confirmed in section 37D show 
that a deduction for funeral costs does not fall within the scope of the 
section.  Thus any such deduction is not permitted by the Act.  The 
complainant may take this issue up with the executor or administrator of 
the estate. 
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5.17 This tribunal is satisfied that the trustees acted rationally and arrived at a 
proper and lawful decision.  

 
 
6. Relief 

 
6.1 In the result, the complaint is dismissed. 
 

 
DATED AT CAPE TOWN ON THIS THE               DAY OF                         2008 
 
 
Yours faithfully 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


