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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”): G MANDALIOS (“the complainant”) v FINLAR 
FOODS RETIREMENT FUND (“the respondent”) 
 
 
1. Introduction 
 
1.1 The complaint concerns the failure of the employer to provide adequate 
 information about the rules of the respondent.  
 
1.2 The complaint was received by this office on 31 August 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 18 October 
2006. On the same date a letter was dispatched to the respondent 
requesting it to file a response to the complaint by no later than 20 
November 2006. The response was received on 2 November 2006 and a 
copy of same was forwarded to the complainant on 14 November 2006. 
No reply was received from the complainant.  

 
1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefore 
appear below. 
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2. Factual background 
 
2.1 The complainant commenced employment in 1983 with Ital Pizza (Pty) 

Ltd (“Ital”). He became a member of the Ital Pizza Provident Fund (“the 
previous fund”) on 1 July 1990 by virtue of his employment. In 2003 the 
employer was purchased by Finlar Foods (Pty) Ltd (“the employer”). The 
complainant was therefore transferred to the employer and became a 
member of the respondent with effect from 1 June 2003. It appears that 
the complainant’s benefit was transferred from the previous fund to the 
respondent on 17 August 2005 in terms of section 14 of the Act. It is not 
clear from the papers before me when such transfer was approved by the 
Registrar of Pensions Funds (“the Registrar”), but the evidence suggests 
that it was approved after 1 June 2003, and that the transfer was given 
retrospective effect.  

 
2.2 On 30 June 2003 the employer issued a communiqué to all its staff 

members advising them about the purchase of Ital’s business by Finlar. 
They were further advised that they would no longer remain as members 
of the previous fund and were therefore obliged to join the respondent. 
The communiqué briefly sets out the differences between the two funds, 
insofar as it affects the members’ salary deductions, and also invites the 
employees to contact Mr Dawson should they have any queries. 

 
 
3. Complaint 
 
3.1 The complainant is aggrieved by the failure of the employer to provide 

adequate information about the rules regulating the respondent. He 
states  that the normal retirement age in terms of the rules of the previous 
fund, of which he was a member, was 65 years. He states further that at 
the time of joining the respondent he was not provided with the fund’s 
rules. According to the complainant, he received a letter dated 13 
September 2005 from the employer advising him that in terms of its 
policies and the rules of the respondent, the normal retirement age is 60 
years. The complainant contends that this was the first time that he was 
advised about the retirement age. He states that he would like to continue 
working until he reaches the age of 65 years as provided in the rules of 
the previous fund. The complainant states further that he was led to 
believe that the retirement age remained at 65 years, as the respondent’s 
rules were silent on this aspect . 

 
 
 
4. Response 
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4.1 The respondent states that the complainant has never asked for 
information pertaining to the retirement age as provided in terms of its 
rules. It disputes the allegation raised by the complainant that he was 
never informed about the normal retirement age as set out in the rules 
prior to receiving a letter dated 13 September 2005. In this regard, the 
respondent has attached three copies of the benefit statements which 
were provided to the complainant shortly after he joined the respondent 
and submits that the statements clearly indicate the normal retirement 
age as 60 and also reflect the actual date of the complainant’s retirement 
as 31 August 2006. 

 
4.2 The respondent states that the complainant is not correct in his allegation 

that its rules are silent insofar as the retirement age is concerned. In this 
regard, rule 2.3.37 specifically states that the normal retirement age is 60. 

 
 
5. Determination and reasons therefor 
 
5.1 The complaint is that the failure of the employer to provide adequate 

information (at the time when he was transferred from the previous fund 
to the respondent) about the rules of the respondent constituted 
misrepresentation by omission. This raises the issue of wrongfulness 
which is one of the essential elements of delict. Negligent conduct giving 
rise to damages is, however, not actionable per se. It is only actionable if 
the law recognizes it as wrongful. The element of wrongfulness becomes 
less straightforward with reference to liability for negligent omissions and 
for negligence caused by pure economic loss (see Minister of Safety and 
Security v Van Duivenboden 2002 (6) SA 431 (SCA) at para 12). In these 
instances, it is said, wrongfulness depends on the existence of a legal 
duty not to act negligently. The imposition of such a duty is a matter of 
judicial determination involving the criteria of public or legal policy 
consistent with constitutional norms. (See Administrator,, Natal v Trust 
Bank van Afrika 1979 (3) SA 824 (A)) 833A). Thus, the question for 
determination is whether there was a legal duty upon the employer to 
provide such information as alleged by the complainant. 

 
5.2 The employer has not been cited as a respondent in these proceedings. 

However, in view of the finding that I have reached hereunder I found it 
unnecessary to join it as a party.  

 
5.3 Turning to the facts of this case, it is evident that the employer issued a 

communiqué on 30 June 2003 to all its staff members wherein they were 
advised, amongst other things, that they were obliged to join the 
respondent since the employer had now taken over the business of Ital. 
They were also invited to contact one Mr Dawson regarding any queries 
they might have relating to the transfer of their membership. In my view, 
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this was sufficient for the purposes of introducing the staff members to 
the respondent. I am therefore satisfied that no such duty existed on the 
part of the employer to provide the complainant with any further 
information other than that contained in the communiqué. One would 
have expected the complainant to at least request this information from 
either the respondent or the employer if it was important to him. In casu, 
there is no evidence to suggest that the complainant made any attempt to 
contact either the employer or the respondent to request a copy of the 
rules of the respondent. The fact that the complainant failed to obtain a 
copy of the rules is not an omission on the part of the employer or the 
respondent.  

 
5.3 Insofar as the issue of the normal retirement age is concerned, this issue 

appears to be a labour related issue, over which I have no jurisdiction. 
(See Armaments Development and Production Corporation of South 
Africa Ltd v Murphy NO and Others [1999] 11 BPLR 227 (C)).  

 
5.4 Concerning the complainant’s complaint with regard to the employer’s 

obligations to furnish him with information, such complaint must relate to 
one of three aspects of a pension fund organization namely, the 
administration of the fund, the investment of its funds or the interpretation 
and application of its rules. Furthermore, it must allege that the employer 
has not complied with its obligations in terms of the rules of the fund 
(Section 1 of the Act). There is no duty imposed on the employer in this 
regard in the rules, and therefore this grievance cannot amount to a 
complaint as defined.  

 
5.5 In light of above, I am satisfied that this grievance does not constitute a 

complaint as defined, and therefore cannot succeed. 
 
 
6. Relief 
 
6.1 The complaint is dismissed.  
 
 
DATED AT CAPE TOWN ON THIS   DAY OF  2008. 
 
 
Yours faithfully 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
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